
 

 

September 20, 2017 
 
Hilary Malawer 
Assistant General Counsel 
Office of the General Counsel 
United States Department of Education 
400 Maryland Avenue, SW 
Room 6E231 
Washington, DC 20202 
 
Re: Docket ID ED-2017-OS-0074 
 
Dear Ms. Malawer: 
 
The National Federation of the Blind submits the following response to the request for comments by the 
United States Department of Education, herein after the “Department,” regarding its evaluation of existing 
regulations pursuant to Executive Order 13777, Enforcing the Regulatory Reform Agenda. Additionally, the 
National Federation of the Blind fully supports and endorses the comments submitted by the National 
Council of State Agencies for the Blind (NCSAB) in response to this request as well. The National 
Federation of the Blind is the oldest and largest organization of blind Americans, with fifty-two affiliates, fifty 
thousand members, and over seven hundred local chapters nationwide. Through our educational, 
entrepreneurial, and advocacy programs, the National Federation of the Blind equips blind individuals with 
the skills and confidence necessary to live the lives we want. As the largest vehicle for collective action for 
the blind in the United States, our membership is comprised of blind students, blind parents, parents of 
blind children, blind merchants, and related professionals. As a result, securing equal educational and 
employment opportunities for blind individuals across the country is a key component of our work, and 
through the issuance of its regulatory and sub-regulatory guidance, the United States Department of 
Education has been a critical partner in that effort. 
 
The National Federation of the Blind relies on the following laws and their implementing regulations to 
ensure that blind students are receiving a high-quality “free appropriate public education,” to assist parents 
of blind children in combatting societal low-expectations for blind students, to assist blind job-seekers to 
receive the training necessary to be an active part of the American workforce, and to promote small 
business development opportunities for blind entrepreneurs: 

 Civil Rights Act of 1964; 

 Elementary and Secondary Education Act (ESEA), as amended by the Every Student Succeeds Act 

(ESSA); 

 Individuals with Disabilities Education Act (IDEA); 

 Higher Education Act; 

 Randolph-Sheppard Act; 

 Section 504 of the Rehabilitation Act of 1973; 

 Workforce Innovation and Opportunity Act (WIOA) amending Title I of the Rehabilitation Act of 

1973; and 

 Americans with Disabilities Act (ADA). 
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We urge, in the strongest terms possible, the Department to retain the regulations, and any subsequent 
guidance documents, and/or frequently asked questions (FAQ), the Department has issued pursuant to 
these laws. We strongly oppose any effort to repeal, in part or as a whole, the regulations, guidance 
documents, and/or FAQ, issued pursuant to these laws. In complying with executive order 13777, the 
Department must be vigilant so as not to erode the gains students with disabilities have made in public, 
private, and postsecondary education; nor limit the entrepreneurial spirit of the blind merchants who are 
achieving economic security for themselves and their families, while simultaneously spurring job creation 
and contributing as an additional source of federal, state, and local tax revenue for the communities they 
serve. 
 
The 1974 passage of the Education for all Handicapped Children Act, and its subsequent 1990 amendment 
as the Individuals with Disabilities Education Act (IDEA), (20 U.S.C § 1400 et seq.) continues to be one of 
the most important legislative achievements for students with disabilities, parents, and related 
professionals. The Department’s work to interpret Congress’s intent and to issue regulatory guidance for 
the implementation of the IDEA has been critical to achieving Congress’s goal of providing students with 
disabilities with a “free appropriate public education” in the “least restrictive environment.” Likewise, the 
passage of the Randolph-Sheppard Act of 1936, (20 U.S.C. § 107 et seq.) has expanded entrepreneurial 
opportunities for blind individuals. With a 72 percent unemployment rate among the working-age blind in 
the United States,1 the employment opportunities available through the Randolph-Sheppard Program are 
critical to the economic independence and security of the blind business-owners who are thriving under this 
program. Additionally, the National Federation of the Blind supports and endorses the Department’s 
regulations implementing WIOA, as well as the Rehabilitation Service Administration’s (RSA) associated 
Frequently Asked Questions. 
 
The remainder of our comments are broken into five sections in which we discuss areas where the 
Department can provide clarification to existing regulatory guidance, improve existing regulatory guidance 
through modifications, or where the Department should protect the existing high-quality guidance it has 
already issued. Those sections include the following: 
 

I. Regarding the need for State Adherence to Minimum Federally-Established Eligibility Requirements 
for Special Education Services under the Disability Category of "Visual Impairment Including 
Blindness" 

II. Regarding the Inclusion of the National Reading Media Assessment (NRMA) in Future Office for 
Special Education Programs (OSEP) Guidance Documents 

III. Regarding Regulations Applicable to the Operation of Vending on Federal and Other Property 
Pursuant to the Randolph-Sheppard Act 

IV. Regarding the regulations issued pursuant to the Rehabilitation Act, as amended by the Workforce 
Innovation and Opportunity Act of 2014, and a recent letter to the Secretary of education regarding 
these regulations 

 
Additionally, Section V of these comments consists of specific guidance documents issued by OSEP that 
the National Federation of the Blind has identified as critical in assisting parents, advocates, and 
professionals in ensuring that blind students receive a “free appropriate public education.” The National 
Federation of the Blind urges the Department to retain these documents as currently drafted. 
 
I. The need for State Adherence to Minimum Federally-Established Eligibility Requirements for 
Special Education Services under the Disability Category of "Visual Impairment Including 
Blindness" 
 
In 1997, the Department updated the IDEA regulations to better define the term “visual impairment 
including blindness,” to mean “an impairment in vision that, even with correction, adversely affects a child’s 
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educational performance. The term includes both partial sight and blindness.”2 This definition was retained 
in subsequent regulatory IDEA amendments and remains in place today.3 Moreover, IDEA implementing 
regulations require that states determine “whether a child is a child with a disability, as defined in Sec. 
300.8.”4 

 
Some states,5 however, have created criteria in addition to that set forth through the federal definition of 
“visual impairment including blindness,” which is resulting in children who would otherwise qualify for 
special education services under the federal definition not receiving services based upon the state 
imposed6 requirements. As an advocate for equal access to educational opportunities, the National 
Federation of the Blind is opposed to any state requirements that fall outside of the minimum eligibility 
requirements set forth in the Individuals with Disabilities Education Act. 

 
Often, the state-imposed requirements that fall outside of the scope of eligibility Congress has identified for 
children with “visual impairments including blindness” through the IDEA, include7 field of vision and/or 
acuity requirements that are otherwise not required by federal law or regulations. 

 
OSEP’s most recent memo, OSEP 17-05,8 acknowledges this problem is ongoing by stating the following: 
 

It has come to our attention that some States direct their LEAs to implement a two-step process when 
addressing whether a child suspected of having a visual impairment may be eligible for special 
education and related services under the IDEA. During the first step, the eligibility team is required to 
reach a decision as to whether the child has one or more of the conditions that the State has 
identified and believes could affect a child’s vision functioning. Examples of such conditions might 
include: the child has a reduced visual field to 50 degrees or less in the better eye; the child has been 
diagnosed with cortical visual impairment; or the child has a diagnosis of a degenerative condition 
that is likely to result in a significant loss of vision in the future. During the second step, the eligibility 
team determines the extent that it should proceed further and examine whether the condition 
adversely affects the child’s educational performance. However, if the eligibility team were to 
conclude the child’s vision difficulties do not fall within one of the State’s listed criteria or conditions, 
the eligibility team would not consider whether the child’s visual functioning adversely affects his or 
her educational performance. Such a practice is inconsistent with the IDEA. 

 
We commend the Department for highlighting this systemic problem, and providing clarity with regards to 
the Department’s interpretation of this ill-advised, bifurcated eligibility determination process some states 
have already implemented. However, the Department should also amend OSEP’s “Dear Colleague Letter 
on Free and Appropriate Public Education (FAPE),”9 to clarify state educational agencies responsibility 
under 34 C.F.R. § 300.306(a)(1) to “determine whether the child is a child with a disability” pursuant to the 
federal definition. The Department should further urge state education agencies to strike any additional 
state-specific requirements that are inconsistent with these federal regulations, and should cease from 
approving state special education plans that include such requirements. 

 
II. Regarding the Inclusion of the National Reading Media Assessment in Future Office for Special 
Education Guidance Documents 

 
Over our seventy-seven year history, the National Federation of the Blind has been, and continues to be, a 
leading resource for the education of blind children in the United States. As a staunch advocate for 
instruction in Braille and nonvisual techniques, including the Structured Discovery cane travel method,10 the 
National Federation of the Blind leads the blindness field by developing cutting-edge evaluation and 
educational methods and techniques to better serve blind students. 
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In 2009, the National Federation of the Blind Jernigan Institute, in conjunction with the Professional 
Development and Research Institute on Blindness at Louisiana Tech University, formed a committee to 
study the evaluation for appropriate reading medium or media of blind students.11 The committee was 
comprised of experienced and certified teachers of blind students (TBS), professors in TBS preparation 
programs, specialists in deafblindness and multiple disabilities, and experienced parent advocates. Their 
efforts resulted in the development and testing of a new evaluation instrument targeted specifically towards 
students with “low vision” to determine their appropriate reading medium or media. For the purpose of this 
evaluation instrument, students with “low vision” are considered to be “youth from preschool to twelfth 
grade who have enough functional vision to identify print letters or shapes by sight.”12 
 
In their introductory material, the developers of the NRMA state the following: 
 

Accurate identification of the appropriate reading medium/media for a student who is blind/visually 
impaired depends upon expectations of the student when using that medium. Said another way, the 
development of an assessment tool has a great deal to do with what is being measured. Each student 
is an individual and under the Individuals with Disabilities Education Act (IDEA), as well as within best 
practice, the educational curriculum must be “individualized.” 
 
However, for the blind/visually impaired student, the question to be answered in regard to reading 
medium involves “literacy” and student “success.” For visually impaired youth, the best criterion 
against which to measure literacy and success is the performance of sighted peers of similar 
intellectual ability. The need arises, then, for a valid, standardized measuring tool that will yield a 
quantitative measure of otherwise qualitative factors. 

 
As a result, this assessment departs from existing learning media assessments in several critical 
ways. Where existing assessments operate by obtaining considerable information about the individual 
youth’s performance in a variety of situations, under a variety of conditions, with varying types of 
materials, in varying time frames, this assessment gathers only information pertinent to reading and 
writing; gathers these data under standardized conditions; and bases evaluation of the student’s 
reading “efficiency” and the  appropriateness of the reading medium on what would be expected of 
sighted students of similar intellectual functioning in terms of reading speed, accuracy, and duration.13 

 
Since it’s unveiling, the National Reading Media Assessment has assisted parents, teachers of blind 
students, and administrators alike to more accurately determine the appropriate reading medium or media 
for blind students. In 2012, Mississippi became the first state in the nation to require teachers of blind 
students to, at a minimum, include a research-based assessment in their determination of whether 
students’ primary reading media should be print, Braille or both.14 In evaluating the impact of the 
Mississippi state legislature’s decision  four years later, Casey West Robertson, (a teacher of blind 
students in the state,) reflects upon some statistics gathered by other teachers of blind students in the 
state. 
 
Out of forty-one assessments: 

 10 students were recommended to use large print as their primary reading medium; 

 14 students were recommended to use Braille as their primary reading medium; 

 17 students were recommended for dual-media (large print and Braille) instruction.15 

 
After seeing the benefits that Mississippi gained from requiring, at a minimum, the inclusion of a research-
based, standardized assessment in the determination of a blind student’s appropriate reading medium or 
media, other states have begun to explore similar legislative solutions. And, as more and more teachers of 
blind students become familiarized with the usefulness of this assessment, its usability continues to 
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increase. Thus OSEP should include the NRMA when providing guidance regarding the evaluation of 
children suspected of having a visual impairment including blindness. Furthermore, the Department should 
amend OSEP memo 17-05: “Eligibility Determinations for Children Suspected of Having a Visual 
Impairment Including Blindness under the Individuals with Disabilities Education Act,”16 to include the 
National Reading Media Assessment under the heading titled “Evaluation to Determine Whether the Child’s 
Visual Impairment Adversely Affects Educational Performance” 
 
III. Regulations Applicable to the Operation of Vending on Federal and Other Property Pursuant to 
the Randolph-Sheppard Act 
 
As stated in the introductory section of our comments, the National Federation of the Blind strongly 
supports the Randolph-Sheppard program. For over eighty-one years, the Randolph-Sheppard program 
has allowed blind entrepreneurs to become self-sufficient, tax-paying members of society. The National 
Association of Blind Merchants,17 a division of the National Federation of the Blind, serves as an advocacy 
and support group of blind persons employed in self-employment work or through the Randolph-Sheppard 
program. To continue expanding the program’s reach, the Department should consider making some 
modifications to the regulations it has issued pursuant to the Randolph-Sheppard Act. 
 
The regulations at 34 C.F.R. 395.14(b)(1) establish that the “State Committee of Blind Vendors” shall 
“actively participate with the State licensing agency in major administrative decisions and policy and 
program development decisions affecting the overall administration of the State's vending facility program,” 
but the regulations fail to define18 the term “active participation.” In the absence of federal guidance on the 
definition of this term, states are left to decide for themselves exactly how they will choose to interpret it, 
leading to mixed results in the participation of the Committee of Blind Vendors. In the most egregious 
cases, the Committee of Blind Vendors is simply looked upon as being an advisory body, violating 
Congress’s intent for the committee. 
 
We strongly urge the Department to amend the Randolph-Sheppard Act regulations, Definitions Section19 
to include a uniform definition for the term “active participation.” We propose the following language: 
 

Active Participation—the term “active participation” means an ongoing process of negotiations 
between The State Licensing Agency (SLA), and The State Committee of Blind Vendors as described 
in 34 C.F.R. 395.14 to achieve joint planning and approval of program policies, standards and 
procedures affecting the overall operation of the vending facilities program, prior to their 
implementation by the SLA. The implementation of agreed-upon policies, standards and procedures 
affecting the overall operation of the vending facilities program, shall be subject to review by the 
Committee. It is understood that the Agency bears final authority and responsibility for the 
administration and operation of the vending facilities program, including the assurance of continuing, 
active participation with the Committee. 

 
Although there is currently no uniform definition of the term “active participation,” the National Association 
of Blind Merchants, the National Council of State Agencies for the Blind, the Randolph-Sheppard Vendors 
of America, and the RSA, have agreed in the past to the terms of the proposed definition we have included 
in these comments. 
 
The regulations at 34 C.F.R. 395.31(d) state in part, “The provisions of paragraphs (a) and (b) of this 
section shall also not apply when fewer than 100 Federal Government employees are or will be located 
during normal working hours in the building to be acquired or otherwise occupied or when such building 
contains less than 15,000 square feet of interior space to be utilized for Federal Government purposes in 
the case of buildings in which services are to be provided to the public.” This provision is frequently 
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misconstrued by federal agencies who believe that the Randolph-Sheppard priority does not apply to such 
facilities with respect to vending on these premises altogether. 

 
In instances in which such facilities meet the criteria set forth in 34.C.F.R. 395.31(d), but who otherwise 
meet the requirements for a “satisfactory site”20 the priority for blind vendors under 20 U.S.C. § 107 is not 
being honored. The Department should issue guidance clarifying its interpretation of 34 C.F.R. 395.31(d), 
and the applicability of the priority in such instances. 
 
34 C.F.R. 395.33 specifically deals with the “Operation of Cafeterias by Blind Vendors,” which discusses 
the priority to be given to blind vendors and sets forth what a government agency must do to comply with 
the RSA. This is an issue that is frequently brought before arbitration21 pursuant to 20 U.S.C. § 107(d)(1). 
In most of the cases brought before arbitration, the Department of Defense (DoD) often is the federal 
agency in question. The misunderstanding regarding the application of 34 C.F.R. 395.33 stems from the 
2006 Joint Statement of Policy22 that was developed by the Department of Education, Department of 
Defense, and the Committee for Purchase from the Blind and Physically Handicapped (now known as 
AbilityOne). The Department of Education did not promulgate the Joint Policy Statement into regulations 
once it realized it violated the Randolph-Sheppard Act. 
 
However, since the publication of the 2006 statement, the DoD has continuously awarded military dining 
contracts to parties outside of the Randolph-Sheppard priority, without applying the priority for blind 
vendors as required by law. When brought before an arbitration panel, these cases are frequently won by 
Randolph-Sheppard program participants. The courts23,24 have clearly established that this priority applies 
to military dining contracts, and today approximately forty-five blind entrepreneurs successfully operate 
these contracts across the country. However, in June 2016, DoD published draft regulations that would 
effectively eliminate the priority for blind entrepreneurs to operate these contracts in the future. These 
regulations were intended to implement the 2006 Joint Statement of Policy previously mentioned. 
 
The National Federation of the Blind maintains that neither the Department of Defense, nor any other 
federal agency outside of the United States Department of Education, has Congressional25 authority to 
promulgate regulations pursuant to the Randolph-Sheppard Act. In an effort to provide clarification to the 
application of 34 C.F.R. 395.33, the Department should disavow itself of the 2006 Joint Statement of Policy 
by promulgating rules related to cafeteria service that is consistent with the Randolph-Sheppard Act. The 
rules should clarify that the priority applies to all functions of cafeteria operations, collectively or 
individually, including the management and supervision of staff, inventory control, food preparation, 
cooking, serving food, dish washing, busing the tables, mopping the floors, running the register, and any 
other services pertaining to the operation of a cafeteria. In doing so, the Department will eliminate the 
unnecessary confusion the 2006 Joint Statement of Policy created, and provide clarity to the application of 
the priority for blind vendors under the Randolph-Sheppard Act as it relates to the operation of cafeterias. 
 
Finally, the regulations at 34 C.F.R. §361.4(d) make the requirements under 2 C.F.R. Part 200 (Uniform 
Administrative Regulations) applicable to the State Vocational Rehabilitation (VR) Services Program. 
During recent monitoring reviews by the RSA, State VR agencies have been advised that the prior 
approval requirements under 2 C.F.R. §200.407 now apply to the State VR Program.  In the past 34 C.F.R. 
Part 80 applied instead. Part 80 has expired and was replaced by 2 C.F.R. Part 200. Under Part 80, the 
Office of Special Education and Rehabilitative Services (OSERS) and RSA had received an exemption to 
the prior approval requirements. 
 
Seeking prior approval for expenditures greater than $5,000, and in some cases an even lower threshold, 
places a significant administrative burden on both State VR agencies and RSA. The amount of paperwork 
and the potential for significant delays in the ability to spend VR funds on capital expenditures and other 
items requiring prior approval will prove to be a significant and unnecessary burden for State VR agencies. 
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For example, seeking prior approval for the purchase of auxiliary aids and devices may significantly delay 
the provision of needed services and equipment for individuals with significant disabilities. This delay could 
be seen as a violation of the Americans with Disabilities Act or section 504 of the Rehabilitation Act as it 
would be a delay in providing a reasonable accommodation for individuals served by the VR agency. 
 
In addition, the need for prior approval poses a tremendous burden and delay to blind entrepreneurs 
operating vending facilities under the Randolph-Sheppard Program. For example, having to seek prior 
approval for expenditures may harm a blind vendor if there is a need to replace equipment immediately to 
keep the vending facility in operation. State VR agencies can utilize VR funding to provide management 
services to blind vendors under the Randolph-Sheppard program. 
 
It should also be noted that the threshold for prior approval is even lower for other expenses such as travel 
for the members of the State Rehabilitation Council26 and for purchasing memberships in community 
organizations.27 There is no dollar threshold for these expenses, and seeking prior approval for these 
clearly allowable costs poses a serious administrative burden on the State VR agency. 
 
The National Federation of the Blind supports NCSAB’s recommendation that the Department seek an 
exemption to 2 C.F.R. §200.407 for OSERS/RSA programs as a matter of reducing administrative burden. 
 
IV. The regulations issued pursuant to the Rehabilitation Act, as amended by the Workforce 
Innovation and Opportunity Act of 2014, and a recent letter to the Secretary of Education regarding 
these regulations 
 
On July 28, 2017, Congresswoman Kristi Noem along with forty-four other members of the United States 
House of Representatives sent a letter to the Secretary of Education regarding the regulations the 
Department issued pursuant to the Rehabilitation Act, as amended by WIOA, specifically regarding the 
Rehabilitation Services Administration’s FAQ and its definition of “competitive integrated employment.” The 
following is the National Federation of the Blind’s response to Congresswoman Noem’s letter for the 
Secretary’s consideration. This letter was also transmitted by separate cover to the Secretary, the Office of 
General Counsel, and OSERS senior level staff in the US Department of Education. It was also carbon 
copied to all forty-five members of Congress who signed on to the letter dated July 28, 2017. 
 
August 22, 2017 
 
The Honorable Betsy DeVos  
Secretary  
United States Department of Education  
400 Maryland Avenue, SW  
Washington, DC 20202 
 
Re: Letter from Representative Kristi Noem et al. to Secretary DeVos dated July 28, 2017 
 
Dear Secretary DeVos: 
 
The undersigned disability organizations support and endorse the Department of Education’s regulations 
implementing the Workforce Innovation and Opportunity Act of 2014 (WIOA), which took effect on August 
19, 2016, and the Rehabilitation Services Administration’s (RSA) FAQ with respect to the definition of 
competitive integrated employment. We believe these items are consistent with congressional intent and 
should not be amended. Likewise, we submit that state policies disqualifying AbilityOne from state referrals 
are consistent with the goals of WIOA, other federal disability laws that promote integration, and the United 
States Supreme Court’s decision in Olmstead. The following analysis will illustrate that the appropriate 
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solution is not to rescind the WIOA regulations but rather for Congress to amend the current statutes 
governing the AbilityOne program.  
 
We recently received a copy of a letter from Representative Kristi Noem et al. (hereinafter referred to 
throughout this analysis as “the letter”) concerning the Rehabilitation Act, as amended by the Workforce 
Innovation and Opportunity Act of 2014. First and foremost, we applaud Congress’s bipartisan effort to 
enact this law, as well as all federal agencies that promulgated regulations to achieve better jobs for 
Americans with disabilities. Specifically, this analysis will address the following statements from the letter: 
 

 The RSA created a definition of "integrated settings" in the context of competitive integrated 

employment through its promulgating regulations and sub-regulatory guidance related to WIOA. 

 The RSA promulgated a number of factors that disqualify an employer from state referral and 

those factors are found in the RSA’s FAQ document on its website. 

 The AbilityOne program receives allowances under the Fair Labor Standards Act for 

compensatory subminimum wages. 

 The AbilityOne program complies with a mandated direct labor-hour ratio of persons with 

disabilities. 

 The RSA’s disqualifying criteria are nowhere to be found within the WIOA law. 

 The RSA’s disqualifying criteria have resulted in AbilityOne organizations experiencing difficulty 

in placing individuals in jobs around the country.  

 State vocational rehabilitation agencies have stopped referring individuals with disabilities to 

AbilityOne employment.  

 States have implemented policies disqualifying AbilityOne from state referrals. 

 
Part I of this analysis provides the groundwork of how Congress’s goals have systematically shifted away 
from the segregated employment model in 1938 to the competitive integrated employment model in 2014. 
In Part II, it describes how the AbilityOne program is inconsistent with Congress’s current employment 
objective to achieve competitive integrated employment. Finally, Part III provides a solution to reconcile the 
apparent conflict between the AbilityOne program and WIOA.  
 

I. Legislation Regarding Employment of People with Disabilities Has Been Moving Away From 

Sheltered Employment Towards Competitive Integrated Employment  

Over the Last Several Decades 
 
A. Legislative intent of Section 14(c) of the Fair Labor Standards Act and the Javits-Wagner-O’Day 

Act 

Congress has contemplated ideas to secure jobs for people with disabilities since the mid-1800s; however 
legislation did not develop until the 1930s, at a time when most jobs were found in the manufacturing 
business. At that time, society believed that employees with disabilities could not meet the production 
standards of nondisabled employees.28 In 1938, Congress enacted the Fair Labor Standards Act, but 
created an exception that allowed the Secretary of Labor to grant a Special Wage Certificate to employers 
that permitted them to pay their disabled employees subminimum wage commensurate with the individual's 
productivity level.29  
 
That same year, in another attempt to address the employment dilemma, Congress established a 
committee to determine the fair market value of commodities manufactured by the blind offered for sale to 
the federal government by any nonprofit agency.30 Today, this committee, known as AbilityOne, is 
governed by the Javits-Wagner-O’Day Act31 to serve both the blind and people with severe disabilities.32 
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AbilityOne publishes a list of commodities and services provided by “qualified nonprofit agencies” for the 
blind and other individuals with severe disabilities that the committee determines are suitable for 
procurement by the government.33  
 
Reflecting on the social and economic effects of programs like 14(c) and AbilityOne, Congress 
acknowledged in numerous Congressional documents that the environment it fostered and funded only 
resulted in segregated employment.34 Consequently, Congress recognized that the 14(c) and AbilityOne 
programs brought only limited success. Despite its efforts in the 1930s, Congress still found that the 
isolation and segregation of people with disabilities was a pervasive social problem in critical areas such as 
employment.35,36 
 

B. “Integrated settings,” as used in WIOA’s implementing regulations, are consistent with 

longstanding federal law, policy, and case law 

 
Congress recognized that past legislative efforts led to an unintended consequence, that consequence 
being that graduates from “sheltered employment” were unable to transition into mainstream employment.37 
In response, Congress took a new approach and enacted both the Rehabilitation Act of 197338 and the 
Americans with Disabilities Act of 199039 with intent to prohibit discrimination based on disability.40 This was 
Congress’s attempt to counter past legislation and integrate people with disabilities into society.41 As the 
United States Supreme Court explained in 1999 in its landmark decision in Olmstead v. L.C. ex rel. 
Zimring, “[u]njustified isolation of the disabled” amounts to discrimination because institutional placement 
“perpetuates unwarranted assumptions that persons so isolated are incapable or unworthy of participating 
in community life” and “severely diminishes everyday life activities of individuals, including family relations, 
social contacts, work options, economic independence, educational advancement, and cultural 
enrichment.”42 In its decision, the Court found that Title II of the Americans with Disabilities Act prescribed a 
state’s duty to counter discrimination.43 It also upheld Congress’s integration mandate stating that state 
programs, services, and activities must be administered “in the most integrated setting appropriate.”44 In 
doing so, the Court defined the “most integrated setting” as “a setting that enables individuals with 
disabilities to interact with non-disabled persons to the fullest extent possible.”45    
 
The Olmstead decision has been applied to state services like vocational rehabilitation and prohibits states 
from referring people with disabilities to segregated employment settings.46 Leading this initiative, the 
United States Department of Justice’s Civil Rights Division (DOJ), has pursued nearly fifty cases to enforce 
and expand Olmstead.47 It has also created guidelines on the enforcement of Congress’s integration 
mandate, defining the “most integrated settings” as “a setting that enables individuals with disabilities to 
interact with non-disabled persons to the fullest extent possible…[and] settings that provide individuals with 
disabilities opportunities to live, work, and receive services in the greater community, like individuals 
without disabilities.”48 By contrast, segregated settings often have qualities of an institutional nature 
including: (1) congregate settings populated exclusively or primarily with individuals with disabilities; (2) 
congregate settings characterized by regimentation in daily activities, lack of privacy or autonomy, policies 
limiting visitors, or limits on individuals’ ability to engage freely in community activities and to manage their 
own activities of daily living; or (3) settings that provide for daytime activities primarily with other individuals 
with disabilities.”49,  
 
The DOJ’s enforcement litigation applying the “most integrated setting” standard includes two challenges to 
the overuse of sheltered employment for people with disabilities: Lane v. Kitzhaber50 and United States v. 
Rhode Island.51 In Lane, plaintiffs alleged that Oregon failed to provide training and services that would 
allow individuals with intellectual disabilities work in mainstream, rather than sheltered, employment 
settings.52 The DOJ intervened and alleged that Oregon administered employment, rehabilitation, 
vocational, and education service systems “in a manner that unnecessarily causes qualified individuals with 
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disabilities to be denied the benefit of [these systems] in the most integrated setting appropriate to their 
needs,” and that the state failed to modify the systems to avoid such discrimination.53 The DOJ noted that 
Oregon’s Office of Vocational and Rehabilitation Services, tasked with formulating individualized 
employment plans, was failing people with disabilities by “administer[ing] a system of vocational 
assessments that [was] largely inappropriate for individuals with” intellectual or developmental disabilities.54 
The parties entered into a settlement agreement, in which Oregon agreed to transition 1,115 sheltered 
workshop employees into competitive, integrated employment over seven years, and to provide at least 
4,900 youth with disabilities supported employment services to prepare them for competitive employment.55 
 
In another employment case, the DOJ alleged that Rhode Island and the city of Providence violated Title II 
by failing to administer their supported employment and special education programs in accordance with the 
ADA integration mandate.56 The DOJ alleged that Rhode Island sent students with disabilities from its 
special education training program to its largest sheltered workshop, Training Thru Placement (TTP), in 
unnecessarily high numbers, and that TTP participants then remained in the workshop for decades, with 
few participants ever moving on to integrated employment.57 In an interim settlement agreement, the 
parties agreed that new placements would no longer be made to TTP58 and to gradually increase 
placements in integrated mainstream employment.59  
 
The letter incorrectly states that the RSA created a definition of "integrated settings" in the context of 
competitive integrated employment.60 In fact, as described above, “integrated settings” can be found used 
consistently in other federal regulations and policies well predating the WIOA regulations and FAQ.61 
Likewise, the United States Supreme Court upheld the ADA’s “integration mandate” in 1999 in its Olmstead 
decision, over a dozen years prior to the passage of WIOA and its implementing regulations. Therefore, 
RSA did not promulgate a new definition of “integrated setting,” but rather adopted a longstanding definition 
as used in other federal regulations, policies, and case law. Applying Olmstead’s definition in this analysis, 
as was previously done in the Lane and Rhode Island cases, allows the conclusion that vocational 
rehabilitation services must be provided in a setting that enables individuals with disabilities to interact with 
non-disabled persons to the fullest extent possible.62  
 
The letter states that state vocational rehabilitation agencies have stopped referring individuals with 
disabilities to AbilityOne employment.63 As will be discussed later in this analysis in more depth, the 
AbilityOne program is currently not integrated.64 Turning to federal regulations, policies, and case law for 
guidance leads to the conclusion that state policies terminating referrals to the AbilityOne program are 
consistent with states’ duties to counter discrimination under Title II and that referrals to these program 
would effectively be acts of endorsing discrimination.65 
 
The momentum building towards integration did not stop after the Americans with Disabilities Act and the 
Rehabilitation Act however. With the foundation for desegregation in place and the Supreme Court in the 
midst of hearing arguments in the Olmstead case at the time, Congress enacted the Workforce Investment 
Act of 1998 (WIA).66 Under WIA, all programs, projects, and activities receiving assistance under [the 
Rehabilitation] Act were required to be carried out in a manner consistent with the principles of inclusion, 
integration, and full participation of the individuals.67 The 1998 amendments to the Rehabilitation Act 
emphasized Congress’s goal of “integrated settings” for people with disabilities. This timeline contradicts 
the letter’s allegation that the Rehabilitation Services Administration created a definition of "integrated 
settings" in its regulations implementing WIOA. As mentioned previously, Congress recognized “integrated 
settings” as early as the ADA in 1990 and WIA in 1998, along with the United States Supreme Court’s 1999 
decision in Olmstead.  
 
Additionally, in 2001, the Secretary of Education included the phrase “integrated setting” in its definition of 
“employment outcome” and required that all employment outcomes in the Vocational Rehabilitation 
program be in integrated settings under § 361.5(b)(16).68 That year, the Department of Education’s 2001 
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regulations eliminated sheltered employment as an employment outcome, regulations which have 
remained in effect for sixteen years.69 
 

C. Congress’s goal today – to achieve “competitive integrated employment” 

In 2014, Congress found that people with disabilities continued to be underrepresented in the general 
workforce.70 Through the passage of the Workforce Innovation and Opportunity Act of 2014 (WIOA), 
Congress declared its intent to improve employment opportunities for people with disabilities. Unlike past 
efforts which brought limited results, this time, Congress emphasized the achievement of jobs in the 
general workforce and defined “competitive integrated employment,”71 “employment outcome,”72 and 
“supported employment”73 for the purpose of the Rehabilitation Act.  
 
Next, Congress amended sections of the Rehabilitation Act to “empower individuals with disabilities to 
maximize employment, economic self-sufficiency, independence, and inclusion and integration into 
society…and to maximize opportunities for individuals with disabilities, including individuals with significant 
disabilities, for competitive integrated employment.”74 It established an Advisory Committee on Increasing 
Competitive Integrated Employment for Individuals with Disabilities to study, and prepare findings, 
conclusions, and recommendations for the Secretary of Labor on ways to increase the employment 
opportunities for individuals with intellectual or developmental disabilities or other individuals with 
significant disabilities in competitive integrated employment, the use of the certificate program carried out 
under [29 U.S.C. §214(c)] for the employment of individuals with intellectual or developmental disabilities, 
or other individuals with significant disabilities, and ways to improve oversight of the use of such 
certificates.75  
 
Finally, Congress added Section 511 to the Rehabilitation Act entitled, “Limiting the Use of Subminimum 
Wages” stating “[n]o entity, including a contractor or subcontractor of the entity, which holds a special wage 
certificate as described in section 14(c) of the Fair Labor Standards Act of 1938 may compensate an 
individual with a disability who is age [twenty-four] or younger at a wage that is less than the Federal 
minimum wage unless [certain] conditions [are] met.”76 Congress created these mandatory conditions to 
ensure that youth with disabilities have a meaningful opportunity to prepare for, obtain, maintain, advance 
in, or regain competitive integrated employment.  
 
Accordingly, the Secretary of Education incorporated Congress’s definitions into its implementing 
regulations.77,78 In adopting Congress’s definition of “employment outcome,” the Department of Education 
required that all employment outcomes achieved through the Vocational Rehabilitation program be in 
competitive integrated employment or supported employment, thus disqualifying previously recognized 
employment goals like homemakers and unpaid family workers from the Vocational Rehabilitation 
program.79 
 

1. Congress created two exceptions to the “employment outcome” standard 

First, in instances when individuals with disabilities receiving supported employment services cannot 
achieve employment that satisfies all the criteria of “competitive integrated employment” or “supported 
employment,” Congress authorized the payment of non-competitive wages as long as the individual is 
working in an integrated setting on a temporary basis.80 Under this exception, Congress did not intend to 
circumvent its overall goal and still expects the individual achieve competitive integrated employment at 
some point.81 Accordingly, the Department of Education implemented regulations authorizing work in 
integrated settings for non-competitive wages for up to twelve months.82  
 
Under the second exception, Congress authorized the Secretary of Education to exercise its discretion to 
determine appropriate vocational outcomes consistent with the Act.83 Although this exception permits other 
vocational outcomes within the scope of the definition of “employment outcome,” it does not mandate the 
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Secretary of Education to incorporate new outcomes or to retain previously permitted ones.84 Rather 
Congress authorized these discretionary acts as long as they lead to competitive integrated employment.85 
 

II. The AbilityOne program currently does not satisfy Congress’s goal to achieve competitive 

integrated employment or its exceptions 

The letter highlighted a direct conflict between Congress’s intent under the Rehabilitation Act as amended 
by WIOA and the AbilityOne program. It stated that the Frequently Asked Questions document on the 
Rehabilitation Services Administration’s website reiterates three criteria that disqualify an employer from 
state referrals and that these criteria are unique to the AbilityOne program.86 Yet, these three disqualifying 
criteria are consistent with Congress’s goals under WIOA.  
 
Under the AbilityOne program, noncompetitive government contracts are awarded to “qualified nonprofit 
agencies for the blind or other severely disabled.”87 “Qualified nonprofit agenc[ies] for the blind or other 
severely disabled” are “agenc[ies] operated in the interest of blind or severely disabled individuals that in 
the production of products and provision of services employs blind or other severely disabled individuals for 
at least 75 percent of the hours of direct labor.”88 Congress explicitly excluded “supervision, administration, 
inspection, or shipping” from the definition of “direct labor.”89 In interpreting these statutes, courts have 
concluded that the AbilityOne program primarily focuses on providing the blind and others with severe 
disabilities with a “‘sheltered environment” and discourages advancement into managerial opportunities.90 
In other words, AbilityOne mainly serves people with disabilities.  
 
The letter also stated that the AbilityOne program continues to operate under a mandated direct labor-hour 
ratio of persons with disabilities.91 This 75 percent direct labor requirement, as stated in the current statute 
and in the letter, is inherently incompatible with WIOA because the work settings are disproportionately 
filled with employees with disabilities. These settings cannot be considered integrated. Rather than 
incentivize work in the community, the direct labor ratio requires large-scale retention of employees with 
disabilities in majority-disability workplaces.92  
 
The letter stated that the AbilityOne program continues to receive allowances under the Fair Labor 
Standards Act for compensatory subminimum wages.93 Under Congress’s new definition of “supported 
employment,” people with disabilities cannot be paid subminimum wages unless the employer is 
integrated. As previously noted, AbilityOne is not integrated.94 Therefore, the program cannot 
simultaneously pay subminimum wages and receive support under the Rehabilitation Act, including 
referrals. 
 
Likewise, the AbilityOne program does not satisfy the first exception enacted by Congress because the 
program is not intended to be temporary. It also does not have a goal to achieve competitive integrated 
employment which could trigger the Secretary of Education to exercise its discretion and permit 
employment in the AbilityOne program under the second exception. Just as the Secretary of Education 
previously exercised its discretion to disqualify employment goals like homemakers and unpaid family 
workers from the Vocational Rehabilitation program because these goals could not satisfy Congress’s 
definition of employment outcomes, it can exercise this same discretion to disqualify the AbilityOne 
program. Therefore, although these three disqualifying criteria are not explicitly included in the WIOA law,95 
they are consistent with the law’s definition and limited exceptions to “employment outcome” and further 
Congress’ clear intent for competitive integrated employment. 
 
Additional arguments support the position that the AbilityOne program is not an employment outcome 
Congress intended. In an independent analysis, the Government Accountability Office (GAO) found “the 
participants of the [AbilityOne] program perform work activities that require less skill and experience.“96 
Congress also recognized that the AbilityOne program leads to segregated employment.97 Finally and most 
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recently, even the AbilityOne Commission declared that its program required improvements to the quality of 
employment and wages for its workers with disabilities in order to stay viable.98 
 

III. Congress should amend the AbilityOne program so that it is consistent with the overall goals and 

purpose of the Rehabilitation Act, as amended by WIOA, to achieve competitive integrated 

employment  

The letter stated that the RSA’s three disqualifying criteria have resulted in the AbilityOne organizations 
experiencing difficulty in placing individuals in jobs around the country.99 This improperly implies that the 
problem stems from WIOA’s implementing regulations when the real issue is that the current statutes 
governing AbilityOne effectively make integration of their workplaces impossible. Even the AbilityOne 
Commission acknowledged its governing statutes are outdated.100 It further recognized that its program 
cannot meet Congress’s goal to achieve competitive integrated employment under the Rehabilitation Act 
as amended by WIOA.101 The Advisory Committee on Increasing Competitive and Integrated Employment 
(Advisory Committee) provided additional support. In its final report, the Advisory Committee recommended 
several actions Congress should take in order to align the AbilityOne program with modern federal 
disability law and policy goals.102 Therefore, the solution to fix this problem does not lie in the hands of the 
Secretary of Education, but rather the hands of Congress to improve the AbilityOne program so that it can 
meet Congress’s goals of today, that is, to achieve competitive integrated employment. With WIOA, federal 
disability laws, and AbilityOne all in effect simultaneously, the federal legal framework governing 
employment of people with disabilities will remain contradictory.103 
 

IV. Concluding Remarks 

The undersigned disability organizations thank you for the opportunity to share our rationale for objecting to 
any amendments to the Department of Education’s implementing regulations under WIOA with respect to 
the definition of competitive integrated employment. We believe the current regulations and RSA’s FAQ are 
necessary to facilitate Congress’s goal to achieve competitive integrated employment for people with 
disabilities. Likewise, state policies disqualifying the AbilityOne program from referrals are consistent with 
the goals of WIOA, other federal disability laws, and the United States Supreme Court’s decision in 
Olmstead which require that states have a duty to administer services, programs, and activities in the most 
integrated settings. Because the AbilityOne program currently is not integrated as mandated by its 75 
percent direct labor ratio, it does not satisfy Congress’s goal of an employment outcome. We therefore 
suggest that a more appropriate solution to the concerns raised in the letter to you is for Congress to 
amend the statutes governing AbilityOne so that it too facilitates the achievement of competitive integrated 
employment for people with disabilities. 
 
If you have any questions, or would like additional information, please contact Mark Riccobono, President 
of the National Federation of the Blind, by phone at (410) 659-9314, or by email at 
officeofthepresident@nfb.org. 
 
Sincerely, 
 
American Association of People with Disabilities 
Association of People Supporting Employment First 
Association of Programs for Rural Independent Living 
Association of University Centers on Disability 
Autistic Self Advocacy Network 
Bazelon Center for Mental Health Law 
Center for Public Representation 
Collaboration to Promote Self-Determination 
Disability Power and Pride 

mailto:officeofthepresident@nfb.org


 

Institute for Educational Leadership 
National Association of the Deaf 
National Coalition for Mental Health Recovery 
National Council on Independent Living 
National Down Syndrome Congress 
National Federation of the Blind 
National Organization of Nurses with Disabilities 
Not Dead Yet 
TASH 
United Spinal Association 
 

V. Guidance Documents issued by the Office for Special Education Programs Critical in Assisting 
Parents, Advocates, and Professionals in Ensuring that Blind Students Receive a “Free Appropriate 
Public Education.” 
 
The following list of documents is not intended to be, and should not be construed as, being an exhaustive 
resource of useful documents the Department has issued, but rather simply serves to highlight particularly 
relevant guidance the Department has issued which directly impacts the education of blind students. The 
Department should maintain these documents as currently drafted to ensure that blind students continue to 
receive a “free and appropriate public education” as required by law. 
 
Letter to Educators Regarding Effective Communication for Students with Hearing, Vision, or 
Speech Disabilities in Public Elementary and Secondary Schools 
November 12, 2014 
 
Frequently Asked Questions on Effective Communication for Students with Hearing, Vision, or 
Speech Disabilities in Public Elementary and Secondary Schools 
November 12, 2014 
 
Dear Colleague Letter on Braille 
June 19, 2013 
 
Electronic Book Reader Dear Colleague Letter 
June 29, 2010 
 
Electronic Book Reader Dear Colleague Letter: Questions and Answers about the Law, the Technology, 
and the Population Affected 
June 29, 2010 
 
The National Federation of the Blind appreciates the careful consideration of the comments herein 
provided, and we look forward to our continued partnership with the United States Department of Education 
to ensure that all blind Americans are equipped with the education, rehabilitation training, and employment 
opportunities necessary to live the lives we want. 
 
Sincerely, 

 
Mark A. Riccobono, President 
National Federation of the Blind 

National Federation of the Blind 
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O’Day Act was passed into law in 1971”). 
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 Id. at 1, ¶5, lines 5-7. 
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FINAL REPORT TO THE HONORABLE THOMAS E. PEREZ, UNITED STATES SECRETARY OF LABOR, THE UNITED STATES 

SENATE, COMMITTEE ON HEALTH, EDUCATION, LABOR AND PENSIONS, THE UNITED STATES HOUSE OF REPRESENTATIVES, 
COMMITTEE ON EDUCATION AND THE WORKFORCE (2016), available at 
https://www.dol.gov/odep/topics/pdf/ACICIEID_Final_Report_9-8-16.pdf. 
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 See Zoë Brennan-Krohn, Employment for People with Disabilities: A Role for Anti-Subordination, 51 Harv. C.R.-
C.L. L. Rev. 239, 245 (2016). 
 




