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>> Am I done?  
All right.  Good.  To begin today, we have a presentation by commissioner of the Equal Employment Opportunity Commission, nominated by President Obama, who became a commissioner just a year ago.  Prior to being appointed to this position, she was professor of law at Georgetown University Center.  She's taught at Georgetown since 1991.  She founded the Law Center's Federal Legislation Clinic and she was codirector at Work Place Flexibility since 2010.  She has serve as legislative counsel to the aids Project to the American Civil Union where she played a leading role in drafting the Americans with Disabilities Act of 1990.  She was instrumental in passing the ADA Act in 2008.  She has also worked on advancing lesbian, gay, transgender rights and has been on the employment act and clerked for the 1st Circuit and for Supreme Court justice Harry Blackman.  

To give the theme keynote speech for the 2011 Jacobitz Law, here is Chi Feldblam.  
[Applause].  
>> Okay.  Good morning, everybody, and I can tell already that the conference is going to be great because you guys are actually all here.  You're starting on time..  It's, you know, pretty good.  I want to thank NFB and also AAPD in terms of cosponsoring this conference, this seminar.  I want to tell you that long before I ever did anything with NFB, Dr. tenBroek was an inspiration to me because of work in constitutional law and the person whom I have followed significantly in terms of my legal scholarship is someone named Robin West who also quotes Dr. tenBroek, so just to let you know, she's had significant impact in a number of communities.  I also want to take this moment to thank someone who is not here because I'm pretty sure she's on the train in D.C. right now.  But you heard her name amongst the list of the people on the steering committee and that's Jennifer Mathis.  She has worked for me for the past year as a special assistant at the EEOC.  Today and tomorrow are her last days with me at the Commission and she is spending them here as a member of the steering committee, so I think it's appropriate to give her a thanks that I therefore expect, even though I'm going to say it once here, she's going to hear it at least 20, 30 times because everyone that sees her today, needs to say, "I hear you're fantastic." So when you see Jennifer Mathis, say "I hear you're fantastic." And the reason she is is during the eight months that we were negotiating the Amendment Act, I was representing the epilepsy Foundation.  Jennifer Mathis was there at the Besalon Center and the two of us were the two main lawyers doing a lot of the legal content stuff working with folks from APD and epilepsy and NDRN and NCIL, you know, who were doing a lot of the political stuff.  So when I was named by President Obama to be a commissioner, I said yes, largely because I knew the EEOC would need to be doing regulations to implement the ADA Amendments Act of 2008 and I absolutely wanted those regulations to be good.  I wanted them to be strong.  I wanted them to be clear.  I wanted them to carry out what the amazing work the disability community had been able to do in the ADA Amendments Act.  

And one of the people that I turn to right away was Jennifer Mathis and I said, you have to come work with me.  And she's like, you know, I'm a litigator.  I'm a litigator.  I said you have to come work so we can do these regulations together.  And she said, okay, but only if I can also work on supported employment.  I said, fine.  And what's supported employment?  
Because I just hadn't done that in my work.  You know, the only thing I had been doing in the disability rights in the past few years had been the ADA Amendments.  

But whatever Jennifer said, I said fine.  

And you're going to see in terms of my talk today that we have actually done a fair amount in terms of helping to move things forward in supported employment at the EEOC during the past year.  We also, as I know you all know, got out two weeks ago bipartisan regulations implementing the ADA Amendments Act of 2008, which is -- 
[Applause].  
>> -- really quite amazing.  So whenever anyone asks me how I'm doing, I'm like great.  I am great.  You know, because I've actually done what I came here to do at the commission and now, you know, there's lots of other stuff we can do now, too.  But...okay.  So what I want to talk about is increasing the employment of people with disabilities.  That's the subject of this opening talk.  

And this is the moment, I think, to talk about how we actually increase the employment of people with disabilities.  
You know, my good friend, Bob Williams, always quotes FDR, "true individual freedom cannot exist without economic security and independence." Right.  "True individual freedom cannot exist without economic security and independence," from FDR's 1944 state of the union.  If people with disabilities cannot have economic security and independence, people with disabilities do not have true individual freedom.  And right now in this country, there are hundreds, thousands of people with disabilities who are not being employed to the level of their ability.  And that's horrific.  Well, we know that the ADA, the Americans with Disabilities Act, that many of us worked very hard on, 20 years ago, did not make a huge dent in the unemployment rate of people with disabilities.  This was due to a number of factors.  One, the very quick weakening of the definition of disability in the ADA by the courts; two, the nature of discrimination.  You can tell someone they can't discriminate based on a disable.  You can say there will be legal de{TKPWRES}, and let me tell you, shock of shock, there will still be discrimination and it's not all because you're using a wheelchair or you're blind or I found out you have diabetes.  You know, that other guy went to tufts.  I mean, lots of people say you can pass a Lou saying based on religion, sex, national origin and you don't get rid of discrimination.  

Third, because of in terms of figuring out the impact of the ADA, we have a problem in terms of data collection.  That is, we're not actually collecting data on the full range of people with disabilities.  So it's hard to know whether there's been let's say an increase in the number of people with H.I.V. infection or cancer or diabetes or epilepsy, who have been able to keep their jobs, you know, that their unemployment rate is lower.  We have no idea because that's not -- our employment statistics are not matched up with those types of disabilities.  They're matched up with other disabilities.  Disabilities where they're asking you are there things that make it functionally difficult for you to work and other disabilities.  You know, disabilities, people's heads, you know, not anything that's going to make it difficult for you.  

Okay.  So those are some of the problems in terms of why the A DA didn't make a dent.  But I believe we are at a moment in time where various points are converging if we act and act well, we can leverage those points of conversion.  
But it will require action on our part because otherwise they will just just be disparate things that are happening now.  

Here are the three major points of conversion right now:  One, we have a revitalization of the ADA because of the ADA Amendments Act of 2008 from two years ago, and because of that final regulations that just came out.  I cannot begin to tell you the number of people who seem to think that now the ADA Amendments Act is in effect and that would be employers who are thinking that.  You know, somehow they were just waiting for the regulations, and now they're focused on what the law requires.  Even though, you know, the law has been in effect for two years.  But we have a moment now when employers are out there learning about this REVITALIZEed A DA.  This is the six months to the year to the 18 months, this is the moment if we're going to be getting into their heads about reasonable accommodation, this is the moment.  

Two, we are finally seeing the fruits of our labors around some of the Olmstead litigation.  People are moving out of institutions.  People are living in communities.  The people, like Jennifer Mathis and her colleagues, who are working on not only of getting people out of institution, but once they get out, have employment and so the Olmstead stage 2 of making sure we have integrateed employment, which can include supported employment elements.  

And finally we are creating a new generation of young people with disabilities that expect that they can work.  I mean, they are now getting the message in their educational settings that they can work.  So we have this convergence of a REVITALIZEed ADA of moving people out of institutions, young people with disabilities getting a different message in education.  But to have this convergence have an impact, one needs to have a strategic plan for moving all of those pieces together.  
And that's a strategic plan that engages people with disabilities, government, and employers.  Those are the actors that need to be engaged in the plan.  

In addition, we need a compelling narrative.  We need a rhetoric, a message, a story that speaks our message of employment of people with disabilities.  Not some of the other messages that I think we hear.  

So I'm going to talk a little bit about strategic plan, a little bit about the messaging and then I will shut up and take questions.  

All right.  
Strategic plan...I think it's about looking at these elements and then leveraging them, right, so on the first element, the REVITALIZEing of the ADA, I cannot tell you how sweet it is to sit as I just did yesterday, I was in a webinar for the retail leadership industry association, so these are the leaders of the retail industry.  IE, not just every retail person, but the big box stores.  And unlike every seminar that I went to from 1990 to 1992 on the ADA where the whole first hour and a half was here is a definition of disability and here are all the different ways in which you cut people out, right.  

Now, it was me and Commissioner Lipnick, my republican colleague, give the first 30 minutes on here is the new regulations, and basically it's more straightforward and simple and here's all the folks that are covered and here is how they're covered.  So it gave that summary.  And then the two management lawyers who talked said, so listen, so just don't be dealing with the coverage issue.  So just assume basically that someone's going to have a disability.  Let's move to the reasonable accommodation consideration.  

I mean, it was day and night.  You know, day and night in terms of the focus of the attention and then we had this wonderful 30, 45-minute conversation about reasonable accommodation, job descriptions, essential functions, et cetera.  

Now, it's going to take a lot of repetition to get this into employer's heads.  Okay.  It's like anyone was hearing some of that stuff in the seminar, webinar yesterday, anyone listening, you know, they're not like tomorrow going to turn around and have a great reasonable accommodation process.  I can tell you that, okay.  So it is our job, this is our moment in the next six, 12, 18 months to really come back at people and explain what the reasonable accommodation requirement is.  

Now, from the EEOC, I feel we have a huge responsibility to make sure we get that guidance out and we get that training out, so I can commit to you that we will be doing that from the EEOC.  That we will be explaining to people how, yes, you can have an essential function.  Yes, you can have a production standard...but you can't just assume that someone with a disability can't meet those functions or that standard and you have to engage into an interaction process with them to see if there is an accommodation they need to get that.  We're going to be out there explaining that reasonable accommodation include leave issues.  Time off, whether it's doctors stuff or other things that are needed in order to be qualified for the job.  

So we're going to do that, but it has to be the actors -- there are three actors here.  You know, there's the government, and that's the one I'm in for the next few years.  But there's people with disabilities and there's employers.  All three actors have got to be engaged in pushing this message.  
By the way, I think there's also going to be, thankfully, a renewed focus on qualification standards under the ADA because you can't have a -- if a qualification standard screens out or tends to screen out a person with a disability and that's basically under the current definition, that's really any impairment that's not transitory minor if the qualification standards screens out that person, the business have to demonstrate why that standard is job related and consistent with business necessity.  
Okay.  So you have got a rule that says you have to stand eight hours.  That's what we have also done.  Well, if that's screening out people with disabilities, you need to show why that's job related and consistent with business necessity.  
And if you can show that it is, if that person who can't stand eight hours is covered under the first prong of the definition has an impairment that substantially limits, let's say their miscue {WHRAR} skeleton function, then you have to give them a reasonable accommodation.  So there are going to be two points at which employers are going to have to stop and think and justify their qualifications standards.  Initially, really just if it impacts any impairment.  And then giving reasonable accommodation to those who might need it if it is job related and consistent with business necessity.  

All right.  The ADA, this REVITALIZEed ADA, which is going to be REVITALIZEed if we keep breathing air into its lungs. Okay.  The regulations are out there, but it has, you know, to keep pumping that.  That ADA is a necessary, but not sufficient condition for better employment of people with disabilities.  
It's necessary, because you got to get through the first point of having someone feel they can't just discriminate against you.  You know, you got to get through the basic level of being able to get an accommodation, so long as it's not an undue hardship.  But it's not going to by itself ensure that people who are coming out of institutions get supported employment.  It's not on its own going to get employers to sort of affirmatively reach out and say, huh, how do I make sure I have full diversity in my workplace, including people with disabilities?  
So on that, that's where one needs the convergence of different government agencies.  And I'm going to leave it to other speakers during the day or Q&A period about, you know, sort of what each of those agencies should be.  I mean, you can imagine them, Department of Labor, department of Ed, rehab services, social security.  I will only say two things on this.  One, I think that having someone like Bob Williams at the Social Security Administration is huge for us and we want to leverage that in terms of changing the mind set in social security.  And two, I think having Pat Shoe at the head of OECCP has been huge for us on the issue of what the Obama Administration do about people and I'm sure as you all know OECCP put out an advanced notice under proposed rulemaking under section 503 of the rehabilitation act, which governs government contractors.  They have had to set out targets and goals based on race and sex.  They have never had to do that for disability.  Never.  And her office put out an advanced notice of proposed rulemaking saying we think this could be a good way to get people to focus on whether they have people with disabilities in their workplace.  And then she got in lots of comments.  I think we as a community need to be keeping our eyes on that and ensuring that there is ultimately a regulation that will force employers to have to think about whether they have diversity.  Now, there are a lot of various, complicated pieces to it.  But the bottom line is you need the stick.  You need some stick.  

All right.  Let me say a few words about rhetoric and messaging.  

You know, at the risk of quoting Bob Williams for the third time or second time, I'm just going do do it because it made an impact on me when he said to me a few months ago that the historical flaw in the employment of people with disabilities sort of effort was that people talked about or let other people talk about the fact as if the getting a job was itself the goal.  Like it was such a huge, difficult thing that if you just got a job, that was it.  You were done.  You know, because you didn't really expect people to do it, to get it.  So it didn't really matter how good the job was or whether it allowed room for promotion.  You know, what the quality of the job was.  And when he said that I remember thinking like you don't hear people say, oh, oh, you have red hair and you have a job.  Oh, that's so impressive.  

(Laughter) 
>> It's like yeah, I have red hair and I have a job because I need to buy things and have a house and pay my rent and, right?  
Okay.  We have to change the expectation of people with disabilities, sometimes families of people with disabilities, employers, and general society that, yeah, people with disabilities should be expected to have jobs just for the same reasons everyone else does and that is about being able to be independent and being able to, you know, buy your food and rent your own apartment.  

We need to be out there changing that rhetoric because it's not going to happen on its own and we are in a scary moment in time now.  I will tell you, you know, the stuff around tea party, the stuff around budget, there is an effort to just get rid of government and we're not going to move forward as people with disabilities and that's people with manifest disabilities, people with hidden disabilities.  I mean, I have anxiety order that's medicated.  No one knows I have a disability unless I come out and tell them.  But when I come out and tell them if I'm their employer, I can make myself vulnerable.  No one expects me not to have a job but that's because in their mind, them, people with disabilities, oh, how inspiring it is that you have a job.  And then all the rest of us, that might have some medical conditions, you know, we got to get rid of that divide and we have to get people to understand that all of us need jobs.  And that some of us face more stigma and discrimination and therefore are more likely need to use the ADA.  Some of us may need more supported employment and therefore may need some other funding sources.  But we all need jobs for the same reason:  To be independent, which means to be free.  

We are at a moment in time, folks, we have a potential convergence right now over the next few years where we could make a difference.  I would urge you to go on the web and listen to the hearing that Senator Hawkins's office did on supporting people with disabilities and look at what we did on the web for people with supported employment with disabilities.  There is a moment in time now where the need is seen very clearly, but we need a strategic plan that engages all the relative actors and we need the right rhetorical message and maybe five, 10 years after the ADA Amendments Act of 2008 we will see a dent in the unemployment rate.  That's our challenge.  I'm certainly ready to try to work on it and I am thrilled to be looking at an audience that I know is ready as well.  

Thank you.  

[Applause].  
>> Thank you very much, Commissioner, Felblam.  

The method here is that you please state your name if you have a question and get on the mic to do it as we are recording this.  

>> Okay.  So I know that there are mics and so -- and I know there are questions or comments.  
>> And then mic carriers.  
>> Oh, mic carriers.  Raise your hand -- great.  
>> Thank you so much, Commissioner, for coming today on that Qdeeps.  What effort is it for EEOC to get out the word for employees to self- advocate?  

>> So, you know, it's been very interesting being inside of the federal government.  It's like I can't believe some things seem to work so slowly and not so efficiently sometimes, so I am a real believer in President Obama's statement of "we are going to make something that works as well and efficiently." Even if sometimes that means you just go out and do it yourself.  So I'm operating on two levels at the EEOC.  One level I am working with the current structures in terms of the training, public outreach that we do.  For example, we have -- we have 53 offices.  15 regions, districts.  We have one program analyst for each district that is responsible for public outreach and education on all of the laws that we enforce, one.  

And as I went around the country, did a road trip when I started.  I drove from Phoenix, Arizona to Maryland, Takoma Park, Maryland and visited about 12 offices along the way, 10 offices and one of the things I learned on that first road trip was that these program analysts spend a lot of time putting together what's called TAPs, which are these people -- you know, people come, they pay, you know, the $400 and they get educated about the laws.  Well, guess who comes?  
Employers.  Now, they're also supposed to do free outreach.  But, you know, a lot of their time was like taking up doing the logistics of the hotel, you know, for this.  So it was a real -- I had a personal commitment to change the system so that they were not required to do TAPs each year.  I cannot tell you how long it took to get that changed.  
But that change did happen two weeks ago.  

So at the very -- so one thing is to try to lift off some of the things they should be doing and tell them we'd like you to do more of the public outreach.  

So that's -- and then I've also now, because people freaked out about, oh, my God, what are with going to do about TAP?  
We can do it from the national headquarters.  We can figure out the hotels, thank you very much.  Okay.  So there's that.  

But the other thing is I feel like I can get on the road.  Why not put myself on the road, right, in addition?  
So literally two days after the -- the day the reg came out I was in Puerto Rico, trained the investigators and lawyers in Puerto Rico and they had a stakeholders meeting which had individuals representing people with disabilities.  So the morning with the office, the afternoon with the stakeholders.  Then I did the same thing in Oakland -- I mean, San Francisco, trained about 70 investigators, lawyers for San Francisco and Seattle and then I was at the new Ed Roberts Campus, which is an amazing accessible campus and there were like 80 folks from people with disabilities, right, the national center for independent living, et cetera.  
Same thing just in New Orleans.  So -- and I developed a PowerPoint slide for that that I now am saying to folks, I'm trying to get out.  
So what's the EEOC going to do?  
There's track number 1, the EEOC QA EEOC government and institution.  And on that, and I am assuming that other people like you, because this would help me, should be pressuring the EEOC as a government institution to be out there using its money to do training.  

But then, so as not to depend on that, I'm just -- my goal is to directly train like 1,000 people, 500 within EEOC, 500 outside of EEOC by the end of 2011.  Is that right?  
Are we in 2011 right now?  
We are.  Okay.  

(Laughter) 
>> Other questions?  

>> Excuse me.  People who are unable to come to the mics, if you would raise your hand, I'll bring a mic to you.  
>> Great.  And we have got one, two, over there.  You can see those.  Go ahead.  
>> John Beray with the national federation of the blind commissioner.  Thank you very much for being here.  I really liked what you said about the people with disabilities not only needing a job, but needing a good job, a job that allows them to pay the bills and I wonder if you would comment at the moment of what I see as an incon sis sent thing on section 14C and that idea.  
>> Yeah.  Exactly.  Something like section 14C can exist in a society only, only when the society thinks oh, but you have a job.  Okay.  So how do we do this?  
Okay.  So number one, we really do have to start from the beginning of changing the assumption that people with disabilities can't do the highest level jobs, you know, get promoted up the ranks, right?  
The only way to do that is to have people who think people with disabilities can't do that, be forced in some way to actually hire more people with disabilities.  See, we're not going to change their attitudes unless they have actually seen it and that's why to me the EFCCP and the regulation piece is so important because it is a particular stick.  Okay.  So that's number one.  That's sort of changing the assumption.  Two, it's -- if you again rank the -- we need to have a conversation about work in this society right now that we're not having and this is where I think we're fantastic with the Obama Administration in terms of some new appointees, but we need to help the President and his folks shift their analysis a little in that you think about the State of the Union, it was all about growth, invest, innovate.  But it's got to be economic competitorness along with growth.  And make sure there are opportunities for promotion and security.  These two are not mutually exclusive.  
So that's the bigger picture of saying this is the expectation for people with disabilities, for lower income folks who are often people with disabilities and there's a disproportionate percentage there.  I think that once you have that change, then -- well, I'm not saying that you wait for that change to change the 14C.  You know, I mean, I think that -- it's like this.  It just doesn't make sense in terms of a society where you expect people to be working and working at minimum wage and working fully.  But I guess what I'm saying is that I think to actually change it and to make a difference for people, you can't just change the law.  It's like you got to change the overall social context as well.  But thank you for raising that because -- 
>> So, Commissioner, let me just say that -- I was going to save this up for the Labor Department tomorrow, but it has now been raised.  So we're looking for people in Congress who want to take on this task and we have drafted the legislation.  We were approached a while back and we were told that we ought to join in to help reorganize it and modernize the sheltered workshop system.  We said if you put a minimum wage guarantee into it, we'll help out.  And if you don't, we won't.  And they said, well, yeah, but there are lots of important things happening in this and it will be very good.  Said, did you hear me?  
Put a minimum wage piece in there and we'll help you.  And if you don't, we won't.  As a matter of fact, we'll do our best to kill your bill.  

And they said, well, what about the blind only?  
And I said, well, we hate this, but if you put it into the blind, we'll sell everybody else out.  
They didn't, and they put their bill in.  

Now, we're not selling anybody out.  We do not like this sub minimum wage thing.  We do not think this is fair and we're looking for people to change it, and so when it comes up in the Administration, if you have a chance to say something about it, be sure to speak on the right side.  


[Applause].  
>> And I'm thrilled to see that you're going to be hearing from Andy Imparato at lunch, so I know that he will be able to give you all the latest in terms of legislative updates.  


>> Other questions?  

>> Good morning, Commissioner.  My name is Rosa Offman and I'm with the health and human services center for medicaid and medicare services and the EEOC has some pretty fantastic resources on the website in the policies and Q&As.  Now that there are only regs to the amendments act, can you talk about the strategy that you all plan to implement in updating those EEOC guidances and providing new ones on the regs?  

>> Great.  

Well, you know, in my office, the mantra was after the reg, after the reg.  So now there are a list of other thing that is are after the reg.  But the most important thing is updating reasonable accommodation guidance.  So we have guidance.  It was from 2002.  It's on the web.  I'm hoping that we will very soon have a public meeting at the EEOC on that guidance so that, number one, we get some public, you know, word out there that that guidance is there right now, you know.  We start hearing from both people with disabilities and employers what their issues are that they want updated, you know, guidance on, and then, you know, I mean, I'm aware of the numbers -- I'm a randomly numbers generator, and I say I think we should be able to do that in four months and other people stare at me like I am falling from mars.  I can tell you it's essential and it's part of grabbing the moment.  I don't know that it will be different from 2002.  I they someone said yesterday this is like a track changes moment.  Find it, make sure, but then it's brushed off and new and it's like, oh, my God, look what we have to do.  So I'm all about it, honey.  

>> One more question.  
>> Why don't we just -- no, why don't you just all ask and then I won't respond until you all finish.  
>> I'm Robin Chafman and like you I believe strongly -- but I also heard some conversations that we should talk about reasonable accommodation as part of workplace flexibility and I think they're related but I also think we need some different language because workplace flexibility unfortunately isn't a right whereas reasonable accommodation is.  So I know you have put a lot of thought into these issues and I would just like you to talk about how we can talk about those two concepts together to broaden what people get under both of them but still maintain the important differences between them.  
>> Love it.  Okay.  Next.  There are just two more -- oh, three.  
>> Good morning.  I'm Joanne Simon from New York and I have a question.  Good morning and great to see you again.  

And my question really goes to those people who are performing well in the workplace and who then find that their opportunities for reasonable accommodation are forecloseed because they have been performing well and obviously we see that in the lead up to employment which is often the licensing and, you know, my whole thing with standardized testing, but that affects the workplace tremendously in so many areas and people are, if they been functioning well in a different capacity or whatever, they're often denied accommodations and sometimes the job changes -- something changes about it and that really makes the difference in the world and I'm wondering if you might comment on that somewhat disconnect or conflict.  Thank you.  

>> This is Adrienne Ash in New York City.  What is EEOC doing to think about GINA is going to solve all the issues in disabilities and how can we get the people with all the genetics folks to realize they have something in common with people with disabilities and see that employment and all their concerns about genetic discrimination are just another part and parcel of disability discrimination?  

>> Okay.  Great.  Good question.  

>> Last person.  So whoever has the mic.  I mean, I see who hands and -- 
>> It's over here.  
>> Howard, okay.  
>> My name is Howard Rosenbloom from the national a{SOEFP} of the deaf and I'm seeing a lot of companies out there who put the burden on reasonable accommodation on specific departments which provides incentive for the department to provide reasonable accommodation -- or an incentive because of the profitability to the company, so what can the EEOC do to help ensure that the companies as a whole are responsible and not putting the departments, which prevent the hiring of people with disabilities?  

>> Okay.  These are great.  And also for the ones who don't get a chance, I'm going to be here, so to the extent that it's a direct question, please come get me.  

Okay.  On the piece on GINA, I actually think there is a close connection and I know that Andy Imparato has things to say about that, so I'm going to let him take most of that in terms of how we can make sure how we are bringing those two communities together.  But I think there's nothing inherently, you know, different.  In fact, it is a subset of the disability protection.  On the issue of the reasonable accommodation flexibility, how do you make sure you still get an accommodation even when you're performing well and how do you make sure people gets accommodation if a division feels oh, my goodness, if I give the accommodation, it's going do bring down my profit margin.  These are all in a sense connected.  What I said to a group of 150 management lawyers about a week ago is I described to them the obligations, new obligations now in reasonable accommodation for people with disabilities for scheduling.  Like if someone takes their medication and they're drowsy in the morning and they can't make it there until 10:00 a.m., you know, now they have to think can this job be done from 10:00 a.m. to 6:00 instead of 9:00 to 5:00.  So I explained them the religious requirements of accommodation and then I said, now, you could wait to be sue on this or you could just step back and look at your workplace and say, gee, can people start maybe at 10:00 a.m.  
Let me look at the essential functions of the job now because there is this mandate under the law for disability and religion.  It's not for other characteristics.  I'm going to use that to start to think about changing the workplace in the first place.  So that's how I think we make that connection.  Yes, we have the right for disability and religion and we'll use that when we need to, but -- two, this type of stop about the religion -- I mean, get an accommodation even though you're quote, unquote performing well or who is going to pay for the accommodation.  This is exactly why we need to bring up that 2002 guidance, hit refresh on it and make it clear that in fact if you have got a major company, as I said on the Rieler webinar yesterday, when you do the budget, the national budget for the company, you have a line item that says reasonable accommodations and it's not that particular division that needs a sign language interpreter it's coming out of their budget.  But we need as the EEOC to give people this guidance.  All right.  You guys are about to hear from some fantastic people, including wade henson whom I see in the back, one of my heros of the civil rights movement.  I thank you so much for inviting me.  I look forward to working with you on this.  

[Applause].  
>> Commissioner, it's an honor to have you with us and we hope that you can stay and be with us most of the rest of the day.  We appreciate the comments that you have made, the spirit in which they have been made and we look forward to working with EEOC in the next few months and years.  Will the folks coming from the next panel please step forward?  
This next panel is lessoned learned, translating what works from the civil rights movements to the disability rights movement.  


The first person to present is the president and CEO of the leadership conference on civil and human rights, the leadership education fund.  And a professor, the Joseph L. Round professor of public anders law at the David Clark school of law, university of the District of Columbia.  Our presenter has served as bureau director of the NAACP in Washington and as associate director of the Washington National Office of the ACLU.  
It is a pleasure to welcome Wade Henderson.  

[Applause].  
>> Good morning, everyone.  Good morning, ladies and gentlemen.  I want to thank Mark for that gracious introduction.  It is a privilege to be with all of you today.  And this is really an important symposium, and so I was thrilled that I had the opportunity to join you.  My colleague, Chai and I go back many years.  We were both lawyers back in the late 1980s and it's always a privilege to serve on a panel where you have spoken.  But knowing that you're now at the EEOC, as one of our commissioners, it's just a wonderful, mind blowing kind of thing.  So I think it's great.  So it's good to see you.  


[Applause].  
>> Secondly, I just want to say that I'm here this morning, both as a tribute to the work of the National Federal of the Blind.  I really have admired the work of this institution, the work of your director, your president, rather, Marc Maurer, Marc, you have done a great job.  
[Applause].  
>> And I'm also privileged to call you a member of the leadership conference on civil and human rights.  For those of you who don't know, the Leadership Conference is -- I think without being too modest -- the nation's premiere civil and human rights coalition working to build America that's as good as its ideals and we think that we live in a wonderful country, but America is a work in progress.  And what we have been able to achieve together, including through the work of NFB, is something that I think we can all take pride in.  
Secondly, the Jacobus tenBroek Law Symposium, what an impressive program.  This is the 4th year and I have followed the work of the symposium and it has helped advance the law and the understanding of how disability rights fits within that frame work.  I've been asked to give a few minutes on how the disability movement can profit in the experiences of other civil and human rights movement in the 20th century and how you can build on that to help further advance the interest that we share in common.  So I'm going to be very brief, but I think that in the presentations of -- and by the way, it's just wonderful to be on this great panel.  I'd like to hope that we can elaborate on these issues a bit more fully.  

The leadership conference has a couple of mottos.  One of them is that we are working to build an America that's as good as its ideals.  

The other is that if you want a friend, you must be a friend.  And what that means is that if you are interested in advancing the interest you share, you must be willing to move beyond your own silo to look at how you and your movement intersects with other movements that can advance your interests.  And then our third motto, and I guess we have three, not two.  

Our third motto is that if you are not working in coalition, you are not practicing the politics of the 21st century.  No organization, including NFB, has sufficient strength unto itself to advance the interest that you seek to achieve, unless you are working in coalition with others.  

There are notable examples and exceptions to that rule.  One is the National Rifle Association.  National Rifle Association doesn't need a lot of help to do what it wants to do.  It's single focused, but its interests are deeply engrained in the national character of this country.  And so advancing its interests are a little different from most other organizations.  But it is true in the social justice movement that one must work in coalition with others to advance that goal.  

One person who knows that probably better than anyone else that I've worked with during the disability rights movement is my friend Andrew Imparato.  Andy is here.  He was the president for many years of AAPD.  Andy was on my executive committee.  And I miss him terribly now that he has left his job and has moved on to his new responsibilities.  We love the replacement by the way.  But I missed Andy and I dedicate part of this presentation to you and it's always great to see you and I'm glad to see you're doing so well.  So let me just say, guys, very briefly, because I have five minutes.  This is where we are.  

The quest for rights for afternoon can Americans has been -- (cell phone ringing) -- has been one of the defining issues of the civil and human rights movement going back to the inception of America's democracy.  This country was founded with an indelible stay which is only now beginning to be addressed and that is the issue of slavery and race.  

It took from 1787 to 1860 to really deal with the issue of slavery such that it was framed as an issue that needed to be addressed.  And by the way, you may have missed it, but just yesterday the country recognized the Sussequin Centennial which in itself is such a defining moment in the history of this country.  It then took an additional 150 years of struggle to sort of get to where we are today.  Now, I don't have to tell you.  It was a civil war, three constitutional amendments, 100 years of struggle trying to overturn so-called Jim Crow laws from 1896r with Plesy Ferguson and then from 1954 to almost the start of the 21st century before some semblance of equality was achieved.  Now, it goes without saying that the civil and human rights movement specifically framed initially around the rights of African Americans but then broadly to improve the rights of all persons in the United States is the single most transformative movement of the 20th century.  Single most transformative movement of the 20th century.  And let me point out had there not been an NAACP in 1909, there would not have been a Dr. Martin Luther King speaking on the steps of the Lincoln Memorial August 28, 1963 and had there been no Martin Luther King speaking on the steps of the Lincoln Memorial in 1963, there would have been no bar rack Obama accepting the democraticnal nation 45 years to the day that Dr. King spoke, 45 years to the day.  Wouldn't have happened.  And so when you look at the start of the civil war in 1860 and the fact that today we have an African American president, a president drawn from the most revileed class ever to exist in American democracy, change is possible.  Change is possible.  And there are lessons to be learned.  Now, I don't have to tell you the experience of persons with disabilities in the 19th century.  It goes without saying it was hell.  Hell on earth.  And I don't have to tell you about the eugenics movement.  You know about the eugenics movement.  It applied to persons with disabilities and African Americans and it existed well into 20 century.  By the way, Planned Parenthood gets a bum rap.  I support Planned Parenthood and the notion that somehow Planned Parenthood is responsible for the genocide of black babies is nonsense.  
Now, when the break.  
Throughs occurred for the African American community, one of the tertiary benefits is that it created a climate with other groups could also emerge and their rights could also be pursued and it was only through a broadening of right activity by the African American community that we advance our goals, but that it also benefited every other identified community, not at the same pace, but it certainly created a frame work of rights that other groups had benefited from.  So whether it was women pursuing gender discrimination, whether it was Latinos trying to establish an equal frame work in which their rights could be considered, whether it was persons with disabilities who struggled to accomplish those same goals, so there have been significant break-throughs, although staggered in a particular point in time.  

Let me say that it was the ADA that helped to lay the real frame work for the significant and more rapid advancement of the rights for persons with disabilities.  The ADA in the disability community is what the civil rights act of 1964 is to the African American community.  Now, obviously you would not have an ADA had there not been a civil rights act in 1964, so you have already benefited from that frame work.  But if you want to go beyond that today, if you want to go beyond the sort of token acceptance of persons with disabilities and the frame work and fullness of American life, you're going to have to get busy.  You're going to have to get busy.  Now, here is what that means.  It means recognizing first and foremost that persons with disabilities should not be seen as a separate and apart silo of community interests divorced from the right of the country.  Persons with disabilities are in every aspect of American life and the fullness of American life must be recognized to embrace them.  

So whether you are pursuing issues of gay rights, they're persons with disabilities who are gay.  Whether you are pursuing equal work and equal protection on the job, obviously that speaks to the interests of persons with disabilities.  When you're talking about questions of privacy, when you're talking about any issue that involves American life, including the budget, you should be on the front lines.  I saw a brother here today who congratulated me for participating in a rally for Planned Parenthood last week, which obviously means he was there.  And that says a lot to me about how people with disabilities see themselves.  When movements take place on Capitol Hill, you should be there.  If you live in Washington, D.C. and you just got your rights further abused by what happened on the budget deal last week, you should be there.  

So wherever there is an issue in which the bulk of people seeking to accomplish something positive is taking place, you need to be there.  See yourself as a part of it.  Help to organize your colleagues to participate in every issue, war and peace, you know, religion, money, it's all about you.  That's number one.  

Number two, you must, you must be work in coalition.  And the group that is we represent here do a better job than others.  And AAPD has broken ground in that regard and they have helped to bring the disability rights movement to the rest of the civil and human rights movement.  But too often there is a reluctance on the part of organizations that represent specific communities of disability to break out of that silo and to establish relationships.  One of the reasons I'm here is as I said, a testament to Marc's outreach.  The fact that I'm on this panel could not have happened had you not sought me out.  But I'm privileged to be here because it represents a break-through in the establishment of broader and deeper relationships.  And you must do that with every community.  There should be bilateral discussions taking place at the NAACP.  There should be bilateral discussions taking place with the National Association of Women and Families.  You know, there should be bilateral conversations taking place with the Latino Community and others because every community is your community and you have to have easy access and it comes over time.  It doesn't happen instantaneously.  Thirdly, you have got to have a joint strategy, guys.  You have to have people coming together to help you strategize on what you think your needs are and interests are.  

Now, that's what we're doing here today.  So thank you for doing it.  It already means you have taken that lesson to heart.  But we need to do more.  

Then lastly, let me say, I think there are certain moments in the politics that we share in common for the advancement of civil and human rights and you have to take advantage of them.  One of them was when Chai was dominated to the commission and was not among the initial review of potential, of confirmed commissioners was not included in that.  It was the disability community and the civil rights community said, wait a minute, it's all of them or none.  Either Chai gets in with everybody else or none of them get over.  You understand what I'm saying?  
And if that means going against our direct interest, then so be it.  But none of them will get over.  You won't confirm three and believe her hanging out there.  That's just not the way we do business.  We don't roll like that, okay.  So, you know, we talked with people and Senator Harkins office too, and we talked with people at the White House.  We made a pain in the butt of ourselves, all right.  I say that proudly and we got in the way.  

We prevented a deal from being cut that we didn't like.  So I expect you all to do that.  That's a seminal moment.  When the ADA was reauthorized and the new ADA provisions were devised, that's a seminal moment.  You have to be at the table and you have to know how to cut the deal.  

The next seminal moment I see on the horizon is ratifying the convention on the rights of people with disabilities.  

That's a -- 

[Applause].  
>> -- that's it.  Okay.  Now, let me say this.  People say to me, well, Wade, how the the world going to change?  
What changes?  
Well, dammit, what changed on the rights of discrimination passed?  
What changed?  
What changed with the civil and political rights convention passed?  
Nothing changed.  These are not self- execution instruments.  Nothing changed.  However, it created an opportunity to pursue change.  And we have done that very effectively in advancing the interests of the African American community and other racial groups.  We have taken what the United States says it believes and we have compared that with what it actually does.  And we have taken that to Geneva and other international forums and embarrassed the hell out of the United States.  Okay.  I got that -- this is not a bridge club and I wish I could take credit for it.  I got it from WEB Dubois.  He took a call to action in 1950 to the United Nations to proclaim that the United States spoke with, dare I say it, four tongue when it spoke about what it did with African Americans and others.  The INDIGENOUS came true.  Native Americans, Alaska natives have done the same thing.  It's time for you guys to do the same thing.  You have a cozy relationship with the administration and that's good.  But there's some times when you have to say, look, that's not good enough and we're going to have to speak truthfully about what you're doing and not doing.  The convention gives you an opportunity to do that.  And now that it's on the table, it must be ratified.  See, if nobody had said, well, we're going to put this out there, you know, and know was talking about, okay, we can get away with it.  But once people put it on the table as something to be accomplished, the disability rights community cannot stand the setback.  You must have this ratified because it speaks volumes to your political clout in a democratic republican.  If you can't pull this off, then what the hell do you think you can do?  
Because the truth is this is mother hood and apple pie.  The convention only tracks in part what the ADA has already done and by ratifying the convention, it allows the United States to be a world global leader on disability rights, which it cannot now do without ratifying that convention.  Not do it effectively.  So it is in our collective interest to have that done.  And what I think you'll discover is that you have political clout that very few other groups have.  You see, in the society in which we function, if I want to get something affirmatively passed on Capitol Hill, I have to have the votes of both democrats and republicans.  There are not sufficient democratic votes and there damn sure are not sufficient republican votes to pass anything that we want unless I have the votes of both parties.  That was true with the 1964 civil rights act.  It was true with the voting rights act.  It was true with the Americans with disabilities act, as Justin Dart knew so well and it is true with everything else that we want affirmatively.  Now, can it be accomplished at a time with heightened Poe {WHRAR}ization?  
The -- polarization?  
The answer is absolutely yes.  We passed a number of bills last week that have been signed into law that have been languishing for many years.  For instance, the hate crime prevention act known as the Matthew Shepard James Berg, Jr., took us 14 years to get that bill passed into law.  Interestingly enough it include persons with disabilities as a protected class.  
Significant, significant.  

We passed a bill called the fair sentencing act.  Fair sentencing act is a criminal justice bill that makes an amendment to the 1985 drug abuse law and it creates -- it lessons the racial disparity in sentencing between crack cocaine and powder cocaine sentencing and it eliminates a mandatory minimum, first time since 1970 when President Nixon was in the office and it was done between other sessions from Alabama and he cut the deal and it was great and we appreciated it and we lauded him for doing it.  

Jim Sensenbrenner who is a hero in the disability rights context did something for the voting rights act that we'll never forget.  He stood in the well of the house facing amendment after amendment of people who were opposed to extending voting rights to African Americans, to Latinos and when I say extending them, I don't really mean that I mean they were proposing barriers to the reauthorization of the voting rights act.  And Sensenbrenner stood up and confronted members of his own party and made it possible for us to get the bill.  

So it is important that we have bipartisan support for everything we do.  

The disability rights movement has bipartisan support in abundance.  Disability is not a respecter of party affiliation.  So democrats and republicans have members of their family who have disabilities whom they want to protect from the abuses that they have seen imposed by a society that's indifferent to their needs and you are able to use that skillfully and effectively and when you bring that to the table with other group that is are seeking to achieve those, you put yourself in the middle of the action immediately.  

So at the tables where strategies are being developed, where deals are being cut between the nongovernmental organizations about how to advance our interests, you guys are at the table and you have political power that is untapped and unused.  So let me close by saying the following, this is an historic time for the disability rights movement, for the nation national federation for the blind, for the relationships that you have been able to forge within the civil rights movement.  This is our time.  

And if you are skillful and thoughtful and if you are willing to move beyond the silos in which you function, you can achieve great things.  And then lastly, if you don't care who gets the credit for accomplishments, you can achieve a lot in Washington.  

So, you know, think about that.  Think about how you use that and let us together go forward to advance this whole movement of rights that this symposium is dedicated to accomplish.  Thanks so much.  

[Applause].  
>> The next person to present is legal director of the national center for lesbian rights, one of the nation's leading advocacy organizations for Les beian, gay, bisexual and transgender people, who was also lead counsel for same-sex couples in the landmark California marriage equality case and the lead attorney on the Sharon Smith ground breaking wrongful death suit.  Here is Shannon Price Minter.  

[Applause].  
>> Thank you so much, and I am just privileged and honored to be at this very important gathering and I am totally honored to be in the presence of Wade Henderson, who's been such an amazing example of dedication in public service and has always used his wisdom and stature to bring people together and been a wonderful ally to our community and appreciate that very much.  Also appreciate being here with one of my heros and role models and mentors, Commissioner Feldblum, has been such a bridge between the disability community and the LGBT community, which is where I've spent most of my time as an advocate in the past 18 years, so I just want to talk about some of -- of what I think are some pretty powerful connections and analogies between key issues facing the LGBT movement and those facing the disabilities rights movement, particularly around issues around invisibility and internal difference.  But before I jump into that, I thought it was kind of interesting to look at some of the differences between the paths that our movements have taken.  I think both of them are obviously so heavily indebted to the civil rights movement.  The LGBT movement and disability movement sort of grew up together.  I think we have come up in sort of the same time frame, but in some ways we have taken different paths and I was thinking about that, you know, for one thing the disability rights movement had such an amazing, wonderful success early on in passing various federal legislation.  You know, as early as 1973 with the federal rehabilitation act.  Even though it's somehow somewhat mysterious, exactly how that happened.  But even more significantly of course with the Americans with disabilities act in 1990 and just a tiny little footnote there, you know, ADA expressive excluded and unfortunately still does in protection for people with gender identity disorder, which is the psychiatric diagnosis given to transsexual people in order to access medical treatment for gender transition and I know we can fix that one of these days.  But during that same time period, you know, LGBT people in contrast keep trying and mostly failing unfortunately to pass a federal law, even barring employment discrimination against LBGT people and in fact really didn't succeed in passing any significant federal legislation until 23009 when as Mr. Henderson noted, you know, President Obama did sign the Matthew Shepard and James hate crime act which was an incredible victor for the movement's movement, disability movement and added gender and sexual orientation to the federal hate crimes law.  But when you look back, it's kind of striking that the two movements borrowed different cards from the civil rights movement and the women's movement.  You have the disability movement really succeeding and enacting powerful movements.  And the LGBT was not so successful in that arena, but did pursue the strategy in staging the very visible federal Marges with the 1969 Marge on Washington for lesbian gay rights and big Marges in '87, 1993 and 2000.  So as my friend and colleague, Professor Laura Roaden has noted, there was a difference between civil rights and gender rights equality and the disability movement and it changed public perception towards African Americans, women and the injustices they faced prior to the enactment of legislation to address those injustices but most remains and still remains largely unaware the oppression of people with disabilities in the American society and the nature and effect of discrimination on the basis of disability, so today disability act I guess are still struggling to inform public opinion as to the civil rights foundations that have been lost in effect for over a dozen years.  So still trying to get public opinion and perception to catch up with the law in some respects and then in contrast you have LGBT act of those who are still struggling to obtain kind of basic legal protections particularly at the federal level, despite having achieved you know, a pretty significant degree of visibility in social acceptance.  

So there are those differences and the movements have taken those two different paths.  But I also think we face really very significant common issues...and a legal change alone is not enough.  What's sometimes referred to as formal equality, we know is never enough and in the words of Dr. King, laws declare rights, but they don't deliver them, as Mr. Henderson noted.  They're not self- executing.  I think that, you know, that insight leads us in lots of different directions but one is just that legal advocacy alone is not enough to achieve lasting social change.  As Commissioner noted, we have to change the social context, not just the law, so if we're going to be successful over the long term, you can't have a movement that's just ran by a handful of lawyers.  You know, we have to have really widespread political organizing and public education, community education and just generally have to build -- how do we build a really vibrant social and political movement?  
And I think in that respect, the LGBT movement and the disability rights movement, we really, we face a very similar challenge and obstacle to building that kind of group solid darety because if you think about it in both cases you have the underlying characteristic that is shared by members of the group, it's often invisible and at the same time highly stigmatized and you have got that combination creating a powerful incentive for members of the group to hide and to remain invisible rather than sort of coming out and openly building those bonds of solidarity and political power with other members in the group.  You know, some is obvious.  Some disabilities are visible certainly.  But many aren't, you know, and it's probably safe to say that a large percentage or maybe a majority of persons with disabilities are not visible or none unless they disclose their identity to others.  For example, I have gender identity dis order but people are not going to know that if I don't self- identify that.  
Then for the same thing, for the most part being LGBT is not typically a visible characteristic.  It can be in some cases, but most LGBT people have that option of staying closet or private about their identities and certainly very many do so in order to avoid stigma, violence, and discrimination.  

And I think in both of those cases one thing, just doing that, that takes a toll, hiding your identity just takes a toll on a person's psychological and even physical health.  

But also that ability on the part of many LGBT people and people with disabilities, I think it has very important political implication for us in two ways.  I mean, one is that it perpetuates -- it's a catch 22.  You're hiding in the first place because of the stigma and the bias, but then that reinforces the stigma and bias and suggest that being LGBT or having a disability is shameful or stigmatizing, but it also really diminishs the political power of both groups because it keeps so the people in our respective communities in overlapping communities, you know, marginized and ice lateed from one another and keeps us from forming these social movement that is could then give us a political voice.  To use a little bit of legal jargon, instead of being in the discreet minority that the Supreme Court has talked about so much, we're really more like scattered and diffused and that impairs our ability to have a meaningful force and not only is it hurting us, it's hiting the rest of society not to be hearing from the rest of the community and it's very interesting to think about how both newmans have this built-in barrier to social organizing and how make we can learn more from one another and I think we do have some common strategies already with a lot of emphasis on story telling and creating internal community norms and even ethical norms about the importance of coming out and telling people who you are and sharing your story and using parents and family members as and allies and spokes person as advocates for us and also as the Commissioner was noticing, we too need to change the expectations and the frame.  We got to get ourselves out of this mind set and I think this is true of both movements.  Instead of being like well, we just want some tolerance.  We just want the ability to be included at the margins of society.  Some small measure of safety or dignity.  No, we deserve to be and should be full centered stage.  We want to be fully included in every social institution and that's not just because it's good for us.  But because we have so much to contribute and society itself is missing out by not having our voices and having people with disabilities and LGBT people fully included across the board.  And I think both movements face unique challenges related to internal divisions and stratifications.  In the past 15 years just to give one example from the LGBT movement, there have been struggles around including transgender people and transgender people are seen as more stigmatized and marginized and some folks in the main stream gay movement tend to see transgender people as a little bit of a light and there have been conflicts sometimes about whether transgender people are going to be included in laws that protect the gay community against employment discrimination but I think we're seeing similar tensions inside the disability movement.  You know, tensions between people with physical and psych yacht redisabilities -- psychiatric disabilities and for example people with psychiatric disabilities have a hard time achieving legal protection and access to private and public health benefits as the commissioner was noting just this separation between people with disabilities that say that's just a medical condition versus seen as much more stigmatizing.  I think on the whole that both movements have done pretty well at overcoming these divisions and working to do that and I would just say if anything, now, I think we need to be vigilant about not falling into the opposite trap in our effort to keep ourselves all together and I think it's tempting sometimes to go to this place where we have to have one single explanation or overarching principle or frame work that perfectly universally applies to every member of both groups an, you know, that could get you into trouble too and again just in the example from the LGBT community like sometimes in an effort to rebut the argument that well, gay people and transgender people are so different, they should be in different movements.  You will hear the argument, no, no, no, really, the common underlying principle for both of those groups is gender nonconformity and that's true in some sense, but that can also erase some important internal differences.  I mean, for example, just transsexual people are not necessarily discriminated against because of gender nonconformity, but really because our bodies are seen as not being acceptable or not having the right body.  Then think the same is true for -- in the disability community.  For example, you know, trying to come up with concepts that can completely explain for everybody how discrimination against people with disabilities works doesn't always work so well when you take it -- too much of a universally position.  Taking from the ADA the requirement that you have to have substantial limitations on major life activities or have to be seen as having that, you know, sometimes maybe that works better for people with physical disabilities than for people with psychiatric disabilities and Professor Susan Stefan for example has noted that people with psychiatric disabilities are not primarily discriminated against because of mistaken assessments of their ability to conduct major life activities.  The public are afraid of people with psychiatric disabilities and friends are uneasy advantage when they hear the diagnosis, children taunt them, they are assaulted and killed by strangers and the depth of discomfort is caused by -- excuse me.  The depth of discomfort caused by the revelation that an individual has a mental illness is not related to any perception, necessarily related to any perception that the individual is substantially limited in major life activities.  

So, again, I think that's jus, you know, just one example, but moving forward, I think a key challenge for both of our movements is really how to maintain that unified movement without falling into this sort of one-size-fits-all mentally and really finding a way to respect our internal differences while also maintaining that solidarity and strength is a really strongly unified movement and having a strong political voice.  So I'll just wrap up by saying, that's just a couple of ways that I think LGBT and the disability movement do face some very similar challenges in that we have so much to learn from one another and in so many ways that we can learn to be better allies to one another and I really appreciate being here today and having the chance to start that conversation.  So thanks very much.  


[Applause].  
>> I have one observation.  
The civil rights movement winch in modern time frequently is compared with can brown versus the Board of Education decision.  I have always thought the can brown decision, which is the first modern decision, at least that I know of, dealing with equal protection clause, the 14th Amendment, took its inspiration from Dr. tenBroek's book printed in 1941, the antislave amendment which was titled equal under law and consequently I think it's appropriate to talk about the civil rights movement in many of its iterations at a Jacobus tenBroek symposium.  Now, if there are questions, if you'll identify yourself, these folks will get them and see what we can do with them.  
>> Raise your hand if you can't get to the microphone.  
>> Good morning and thank you.  My name is Bob, with the Maryland Disability Law Center and the counsel of attorneys and parent advocates.  We have heard a lot about -- we heard first about government enforcement and about Chai making it to the EEOC.  And we have heard some about successes from Mr. Henderson in Congress last year.  I'm concerned about enforcement and access to the courts.  I happened to be reading a bunch of books on the constitution at the same time reading a new biography of Justice Brennan.  So reading about how it was created and how it evolved in the '50s, how that helped me as a civil rights, disability rights lawyer in my career.  But there are all of these horrible Supreme Court cases.  When President Obama was the senator, he cosponsored the civil rights restoration act.  It was not reintroduced when democrats controlled both houses.  So I'm wondering what the panelists have to say about working towards getting that bill reintroduced.  We now have new cases.  The new case on the establishment clause, Vast versus Cone.  The new case about -- the horrible case about the prisoner who after 27 years was released from prison and the court said, well, you can't sue even if the government violateed your rights and put you there.  

What are your thoughts on getting to Congress and I know Andy has some.  We have spoken about it.  I know these are hard times but I'm wondering what your thoughts are on that?  

>> That's a great question, Bob.  Thank you.  And I guess I would say a couple of things.  First of all, you touched on an issue which I alluded to in my remarks which are disability rights are attached to literally every issue that confronts the country today.  One of the issues ta confronts the country today is the confirmation of individuals to serve as federal judges.  We all have a stake in the confirmation of President Obama's nominees to the federal court.  

As a general matter, the disability community does not play in the judicial confirmation process.  Just don't play.  And the truth is you should be there.  

You know, when the Supreme Court come us out with an Olmstead decision, you better wake up.  When the Supreme Court comes down with a decision like Kimball versus Florida State where they have taken an individual who is at a certain age, he sues and demonstrates that he was a victim of age discrimination and then he can't recover because the university has sovereign immunity and the state waived it, you better wake up.  

You have interests in the federal courts and you have an interest in determining who is confirmed as district court judges, as court of appeals judges and to the Supreme Court.  
And you have great influence over that process if you choose to use it.  
So the disability rights movement should be a huge player in the judicial confirmation process because it is in our collective interest to have qualified individuals who are interpreting the law as written rather than bringing an illogical per specktive to the courts and that is an important thing to learn.  Number two, we're happy to join with the disability community to fight for additional resources for federal agencies that have an enforcement responsibility that touches and concerns our lives.  But unless we are magnifying and amly {TPEU}ing our impact -- amplifying our impact, we are not as effective as we could be.  And so joining us to ensure that the EEOC gets the resources it needs, joining us to ensure that the civil rights division at the Department of Justice gets what it needs is important and then I'll go to your question in just a minute about the bill.  But lastly I would make this observation.  You know, I like the organization known as ADAPT.  It's a group of activists who are in wheelchairs and they raise hell and I know they offend a lot of people.  

But, you know, when the FDR Monument was being build and when the designer somehow failed to recognize FDR's disability, it was people like Jim dickson who told him, look, I'm going to chain myself to the door.  You know, Jim is blind.  He's not in a chair, but he was working with people who were in chairs.  They were prepared to get in the way.  That is what John Lewis and his Auto biography speak to.  He says, look, I get in the way.  You better get in the way and that's the only way to make a difference.  Now, as to your question...the fact that the bill was not reintroduceed says what to you?  
It says certainly it's not on the table.  Now, if that were a strategic judgment driven by those in the disability community itself, that's one thing.  But if the bill isn't introduced because the Congress has suddenly become indifferent to the interests of persons with disabilities or sees no prospect for that bill being moved, that's a different matter.  And maybe it is worth your making that an issue.  And I don't mean you necessarily, Bob.  I mean the broader community.  Making that an issue.  But that should be part of a broader strategic conversation about how we collectively advance our interests.  It may well be that pursuing the, you know, restoration act is not strategically what makes the most sense, but if that's a collective judgment, fine.  I just want to make one other last point to something that Shannon said which works with the African American community and perhaps with the disability community.  That is to say that look, when you look at African Americans today, we come in all hues.  You have some that are as black as Ebony and some that are as white as the white people in this audience and yet we are all part of the same community.  Historically, that was called the one-drop rule.  If you had one drop of black blood, you were black and the truth is that prevented a Brazil-like stratification base on a melanin test that was to particular communities and it worked to our extent that it createed a cohesive group based with pressure from the outside that forged a unity within that has alluded many other societies.  The disability community has a one-drop rule, guys.  If you have a disability, you are a person with disabilities.  

Whether it's physical, whether it's mental, whether you can see, can hear, it doesn't matter.  

If you have a disability, you better unite.  You better get beyond this fact that this is the National Federation of the Blind and start dealing with a host of other organizations that share similar characteristics to the oppression your community faces or the lack of responsiveness by society as a whole.  

I think those are the kinds of things that over time can forge a unity that allows you to move beyond where we are today.  


>> You have comment, Shannon?  

>> Well, do we have another question coming up?  
Really quick.  That was so inspiring, Mr. Henderson.  I was just super quickly add that what I have learned, especially from the disability community is kind of, you know, never relax, but also never give up.  I mean, I just think about what was accomplished in order to get the ADA passed in 1990 and how the court, you know, rendered it so much less significant than it should have been and horrible decisions like Sutton and then horrible decisions like Garrett.  But then now it's back again and, you know, when one better than ever wonderful new regulations and we had to expect that instead of being rattled, oh, my God, we're having a setback.  Yes, there are going to be setbacks and we have to learn how to be more strategicic and resilient and resolve and how we make our next move in this never-ending chess game and your remarks were very inspiring in that regard.  So... 
>> Other questions?  

>> Scott Lavar...I am the president of the national association of blind lawyers and this question comes from my involvement over the years in the American Bar Association.  And in an effort to try and elevate the status of disability rights within the organized bar.  I have heard on numerous occasions but most notably one time by a former ABA president who said in public that disability rights are not part of the greater civil rights movement.  It is something different.  It's not the same.  And this individual was arguing against elevating the status of disability rights because of that issue because it really wasn't part of the quote, unquote, real civil rights movement.  Now, obviously both of you have embraced disability rights as part of and as you said, Mr. Henderson, integral to the civil rights movement.  But I would like your sense on two things.  

One, where does that concept come from other civil rights leaders who say that what we're facing really isn't part of what they're facing, really isn't part of the civil rights movement.  Is it a sense of protecting territory or turf or is it a sense like many people think that, you know, if you have a disability, that's kind of a medical thing.  Something's wrong with you, that it ought to be fixed.  That the prejudice and stereotypes you face, really, that's not so much important.  What is your sense on that?  
And to the extent that I'm right, that our movement hasn't been fully embraced by other civil rights movements or other sectors, how do we remedy that?  
I know you touched on that in your remarks but maybe you can touch on it specifically.  
>> Uh-huh.  Scott, that's a great question.  Thank you.  

Look, there is a human characteristic which I think cuts across whatever community that we identify ourselves with, which is to protect the interest that we hold here and to see ourselves as being unique and different from others who are often lumped together with us to advance their interest.  African American community is very sensitive about that because there are many who believe that race is the one issue that you can't disguise it.  As with LGBT issues, you may be able to not have overt signs of your sexual identity.  Race, they see it and it's out there, and you sort of can't hide it and there are many who say, well -- an example, Scott.  The gay rights movement, how dare they use metaphors from the race to make around civil rights to advance their goals?  
It's different.  And, you know, they want to protect themselves.  And I understand that.  I really do.  But the truth is we are in a very different place today than we were in the middle of the 20th century.  The world has changed.  

Now, it doesn't mean that you ignore those interests.  It means this you try to establish points of commonalty.  I like around this room, there's diversity here, but there's not the kind of diversity that I would hope to see in another five years.  You know, I want to see more black people, more Latinos, I want to see more gay people.  People who are overtly gay and transgender, you know.  I want to see the disability community reflect a diversity that exists within the disability community.  
And, you know, this is obviously the Federation of the Blind and I think it's fantastic, but as a broader matter, we should see ourselves as having some unity of perspective.  Now, going back to the ABA for a minute, is this the same American Bar Association that operated as a separate institution?  

(Laughter) 
>> Oh, please, I'm not prepared to allow them to be the final auditor of who has civil rights and who doesn't.  So let me just say, sometimes, you know, and I know I've been preaching this morning a lot, sort of direct action.  You know, I can't remember the case, but you remember the brother who climbed up the steps of the Supreme Court to have his case heard?  
I forgot who that was.  
>> Sea versus Lane.  
>> That brother came to the court and he climbed up the steps and he was in a chair and that man got out of his chair and climbed up the stairs.  That was a powerful statement, spoke eloquently to what's going on.  And that's what it takes, Scott, to make that transformation.  So the ABA, we can deal with that.  We can deal with that.  You can show up in number and you can confront an embarrassment to take action.  But here is what I want to say to you, in another week or so we're going to be out here trying to save medicaid and medicare, I want to see people in chairs who are visibly disabled to come forward and say no, you're not going to take the medicaid stipend and change it into a block grant.  You're not going to screw us.  That's the bottom line.  And I need to have people out there who are prepared to make that point because at the end of the day, if you're not prepared to get in the way and if you're not prepared to be forceful, you will be moved aside and you will remain margin Alized and I understand what you're saying and Scott, you've been so nice in dealing with the ABA.  It's sometime to be more confrontational and you can pull them aside and say, look, we're getting ready to put a demonstration together.  You will be embarrassed by it.  Trying to avoid that.  Can you help us negotiate.  Let's work something out because otherwise you will not like how we handle that and they'll listen to you and they'll take steps accordingly.  


>> Other questions?  

>> Yes.  Is this on?  

>> Yeah.  
(Laughter) 
>> Hi.  I'm Larry Paridy from Disabilities Rights Advocates.  This is sort of a follow-up to Scott's question.  We're out there trying to enforce things in the courts every day and we're struggling with the sense that the court system really looks at disability rights as an orphan, stepchild of the civil rights movement.  We have a Supreme Court {RAOUPL}ing that disability -- ruling that disability discrimination is subject to rational review and we have the judge saying it might be hard hearted but not discriminatory for a public entity not to hire somebody in a wheelchair if it would mean having to ramp a building.  And at the same time we also have this balance we seem to be struggling with over are we a discreet and insular minority or is this something that touches everybody in our society?  
And we never had our march on Washington.  We had our bill of rights, the ADA, but we didn't have the change in the hearts and minds of the main stream society much less the judges interpreting these laws.  

What do you think we can do to really change the hearts and minds of main stream society and turn around this issue?  
Thank you.  
>> Go ahead, Shannon.  


>> Well, I, you know, I don't have all the answers there.  But I do think to reiterate some of the things we have already heard from Commissioner Felbblum and others, I think we have to become more militant and aggressive in our demands and what we're demanding and really before we can communicate that successfully to others, I think it's an internal process that all of us have to go through to really get to that place of believing fully and unequivocally that we absolutely deserve to be included.  And again, not because it's an accommodation to a deficit or something like that.  But because we have so much to contribute.  And in any workplace or other institution that doesn't include people with disabilities, which is, as you point out, everybody in some sense, is missing something.  That's not democracy and that's not -- and what a waste of talent and perspective that's absolutely critical and crucial for our country and workplaces to have, especially given all the challenges that we face right now.  So I think if we can -- if we can make that shift internally, we'll be able to communicate that to courts, to legislators, and to others, and that it really will help turn things around.  I mean, that said, you know, there also have to be material changes in actual laws and they actually have to get enforced because it's a synergistic process and people aren't going to feel comfortable if they feel like they have no protections.  So both things have to happen at the same time.  
>> You know, Larry, it's a great question, again.  If you look at public attitudes towards persons with disabilities as a class, as a class, I'd probably say right now they float between con den sensuous, internalism, indifference.  I think that's the terms I would say describe public attitude.  I think those attitudes changes when a person in our own family is affected by disability and you see how difficult life can be.  As people struggle with their own identity, sometimes they're embarrassed by who they are, the conditions they may have.  Why me?  
There is a sense of depression.  There was real problem.  Think about the high level of -- you know, as an African American, I unfortunately come to live with the fact that there is a disproportionately high level of unemployment that exists within the African American community.  Some would like to blame immigrants, but as I remind them, guess what, guys, it was high unemployment before we had an immigration phenomenon.  I call it the black tax.  There is a 10% increase in the unemployment rate that the black person deals with at at every level, teenager, women.  And it's a black tax.  But if you want to change that, it takes many years and it involves some sophistication.  You know, I love American Dad, that little cartoon with the guy in the wheelchair.  He's great because you are looking at a mass media generated popular show in which a person in a chair is the central character.  You know, I think Lee is specific, but that little kid that rides the wheelchair, she's great.  I mean, I'm just giving you an honest opinion.  Public opinion gets a -- 
>> I can't believe you just said that.  Please don't put that down.  
But I will tell you that popular media shapes public opinion and so we should be meeting with the network.  Every show should contemplate how to bring someone in with a disability, not as a gratuitous incidental character, but as a character in the show.  You know, USA networks has something called characters unite and they use their show to promote greater understanding and tolerance and opposition to hate crimes, but it's unique.  They are based on characters with exsen {TREUS}ties and they can be medical, physical, whateverment I'm just suggesting to you, you know, Monk, think about that, monk was not the average detectiveive and he had some kind of compressive, compulsive disorder and he was quite remarkable.  So there are lots of way, you know, Larry, to get to your point, I think it has to be a sophisticated campaign to think about how to change public opinion and then those in the business of shaping public opinion who can help.  But if you're not meeting with them, if you're not saying, look, guys, we want to sit with you and get your advice, if we were to start a campaign and we said 10 years out we want the public to have a different view and attitude towards persons with disabilities, how would we go about creating a campaign to make that happen.  And who would pay for it?  
And we have businesses that depend on our dollars and you can make it happen.  But it requires a level of focus and creativity and sophistication and a willingness to break out of that little silo that we're all in.  So that's just one example.  
>> There are a couple of other thing {TAS} have to do with public opinion and public attitudes and one of them is shame and one of them is sin and I don't know what you're doing out here in public in that chair, Larry, I mean, my goodness, you know, putting yourself out for everybody to look at and making them look -- why didn't you stay home.  

(Laughter) 
>> That's part of it.  So when do you want to show up in Washington?  

>> Tomorrow!  

(Laughter) 
>> I'm not sure I can get it planned by tomorrow.  I've got a meeting to run tomorrow, but... you know, let's figure out when we're going to show up over there.  Make everybody look at us.  

(Laughter) 
>> Does anybody know Jonathan Young here?  

>> Yes!  

>> He worked at the White House as like an intern or something.  I saw Jonathan, I was walking home one day and I saw Jonathan going down 14th Street in Washington and he stopped at 14th and L, he was speeding in his chair going down the street and he got to the corner and did a wheely, I mine, it was so impressive.  I said, whoa, you know, so I stopped and I had never, ever seen somebody do this with a chair.  Now, the point that I'm making is not that the guy was talented, yeah, he was that too.  But it just changed my perspective on how people with chairs get around.  This guy was very direct and forceful and energetic and he's doing something else now.  I guess he's a big-time lawyer.  Is that the deal?  
He's doing something in advocacy and Jonathan is still a very impressive young brother.  I just think we have to reorient our own perspective about the disability movement.  People with disabilities should not be ashamed of their conditions or their disability or their circumstance and they have to be able to break away from the shackles that society imposes.  So when I see a woman with what appears to be a shaved head because she has undergone chemotherapy or not, I don't know.  But she is sitting in a meeting and absolutely beautiful but having a completely bald head, that is a statement of self- awareness and willingness to say this is who I am.  I have a can be and I'm not embarrassed by it and that's a powerful statement of self- revelation and I would just encourage us to begin -- I think it has to not just involve external changes in society.  It has to involve how we ourselves see ourselves and I think that helps begins to bring about a change.  

[Applause].  
>> Other questions?  
I'll tell you what -- 
>> You have got one more here.  
>> Oh, one more question.  
>> Adrienne Ashton.  I appreciate this panel very much.  I've been -- I have a list of job discrimination experiences from progressive organizations that now put me on their boards.  It's quite exciting.  
(Laughter) 
>> But my question is -- 
>> Of course you're not looking for a job today.  
>> No, not looking for a job today.  Got one.  Thank you.  

But my question for the panel is this, partly it's a kind of psychological question.  How did you get it when so many other people in organizations that you are committed to don't?  
Because -- and I think we really need to know that because we all know that there are plenty of people in all of these civil rights communities who still think as Scott pointed out and as Larry pointed out, that disability really is different.  But I also have another question.  I mean, I think possibly some of it is shame.  But what made me get up to speak again or ask again was Mr. Henderson when you said we need to be out there fighting for medicaid and medicare, we do.  But here is a problem with that for us as a civil rights community.  The progressive forces in this country, especially, and all the forces in this country, tend to think people with disabilities as the sinqanoen of the welfare state, but we are the people who need things and so we can fight for medicare and medicaid and we should.  But that means you need to fight and we need to fight along with us for reading rights, for getting rid of sub minimum wages in shops.  If we're only out there on medicaid and medicare and you don't come out with us, you and Ms. Price on the kinds of things that are not about medicare and medicaid, we absolutely not going to be anywhere.  
>> Your point well taken.  My view is no that you fight in isolation.  Quite the contrary.  There is a whole list of organizations called We are One and is there press here in the room?  
Let's assume there isn't.  And I'll just share something.  

(Laughter) 
>> You know, in response to Wisconsin and what people saw as an assault on the rights of workers, collective bargaining, if you look beneath that, you saw something that was far more complex.  This was all about 2012, guys.  It's all about 2012.  And when you look at what's happening in states like Wisconsin and Ohio and Indiana what you saw wasn't just an attack on collective bargaining.  There was an effort to disfranchise young and older voters.  There was an effort to persuade Latino citizens from voting by having birthright citizen initiatives that would suggest somehow that all Latinos are under {SU} {PEUGS}.  There were -- suspicion.  There was efforts that privatization show that Ohio people who worked as grounds keepers in the state legislator were fired and replaced by state prisoners, okay.  So modern day slavery if ever there was.  There was a recognition that this assault was comprehensive and sophisticated.  And so there is an effort to try to put people together to show that there is a unity of concern about the social compact between government and the American people.  So we have a huge meeting of progressives.  One of the people who was at that meeting was Tony quell low.  He came in his capacity of the board of the AAP D and when the conversation got underway about how we should respond to this, it was Tony quell low, who along with Planned Parenthood and John at the Center of American Progress said hey, guys, we're in this together and it forged a level of understanding.  So, Adrienne, you're right.  If you're only out there working on medicaid and medicare and that's the only issue that we are fighting together on, then it does you a disservice and it does the broader movement a disservice.  But what I would also suggest is that you have to see and as the disability movement have to see, itself as being integrally involved in every aspect of what we do.  So yesterday a group of civil rights organizations had a meeting with Tom Harkin about reauthorizing the elementary and secondary education act and it's important that disability rights organizations be at the table along with the rest of us talking about how this new law can be applied.  
And I just think it begins with small steps.  Think about yourselves as being, you know, an important element of every social justice struggle taking place today in the country, whether it's the issue that we have talked about in the budget or whether it's saving the so-called dream max students.  Those illegal, undocumented immigrant kids who are high achieveer who is are about to be deported because Congress is so mean spirited, they didn't pass a law to stop the deportation and it's an interest that you are, just like the rest of us.  So let's help save -- 

[Applause].  


>> You guys, I don't want to preach false unity.  I really don't and I certainly don't want to suggest that this is easy, because it's not.  

It does require persistence and commitment, but it begins with seeing ourselves differently and as part of this broader movement and if we begin with that, I think transformation and change is really possible.  


>> Thank you very much, Shannon and Wade.  We appreciate your coming and giving us the wisdom of your thoughts and we encourage you to join in other parts of this symposium.  

We are coming to the period of the break and I know that the break will speak important notions to people.  After it, we have workshops.  There are four of these, disability as a protected class for the purpose of seeking political asylum and that's inthe Pincalum room being facilitated by Peter an Janet.  Then we have disability 101 and if you want to learn more about the disability doctrines and law and this is in the Utah auditorium where we had the law symposium last year and Brian East is facilitating.  Then we have advocating for people with disabilities in the criminal justice system and that's in the Zabrowski conference room and Mike will be doing that one and when and how to use the broader civil rights laws when representing people with disabilities and that is in the conference room.  And it is being facilitated by Laura Roadner and we do have folks to show people these places, do we?  

>> Yes.  
>> Dr. Mauer, this is Lou Ann, we have one quick announcement.  During the break, our staff will be setting up the other end of member's hall for lunch.  They request that you please do not sit at the tables during the breaks so they can set up for lunch.  Thank you.  

>> And coffee is available, yes?  

>> That's correct.  Yes.  
>> In the other half of this room?  

>> Correct.  
>> We'll break until we get to the workshops at 11:00.  
(Break) Jay key bus Jay key bus.  
>> And I said may it please the courts and that was the last thing I said.  Can matt if deed did a bench and we met one jury verdict and then the judge pulled it, trial judge.  Judgment against matter of law and we were arguing before the court of appeals that this was an abusive decision and they did a de novo and said if someone has a heart attack in the workplace, the employer can't just fire that person and so we had to do basic ADA 101.  What evidence would you point to, you know, yadda, yadda, yadda.  So any way, this started for me because I got a call from a local counsel in Texas.  In Texas and -- 
>> Excuse me.  Sorry.  
>> There is a chair over there.  
>> And he is an immigration lawyer and he had lost before the board of immigration and asked me to do the appeal, argue the appeal with him as counsel before the 5th circuit in a case which we thought had good grounding as a result of the 9th circuit decision by Reinhart and then this all float out of that.  So we're going to about that case and the implications, two Russian individuals and how the field is wide open for another case of this sort if we can apply the right judge because this is an area where literally tens of thousands of immigrants and people seeking asylum with disabilities have very little recourse.  The ACLU is pursuing as well as the substantive side that this disability could be recognized a a social category.  So that's me.  
>> Allyson Franko and I work with Janet in her development exclusive programs and I direct some of our programs.  Manage various programs.  We do a lot of work of the I was recently in Haiti doing a proposal there around how to look at international development and main stream issues with disabilities and how people with disabilities are included in development programs as well as on -- I think part of it is about raising awareness in societies not only here in the U.S., but in societies where there is a lot more challenges I think that people with disabilities face.  So I'm not sure if you'll talk more about what we do.  
>> Hi.  I'm Kelly Brunch.  Law and policy research associate at Burt and Blunt and I joined them in December and I work on a variety of issues with the research team there.  I've done some research specific to this topic about immigration and the people with mental disabilities and the problems and obstacles they face and the immigration procedural issues, so that's me.  

>> These are both SU law grads.  Syracuse University, orange.  
>> That's right.  
>> Oh, I'm Larry, disabilities rights advocates and very interested in whether there is a case that could be brought.  
>> You were being way too modest.  Say a little more.  These guys haven't met you before.  A lot of these younger folks.  This guy is -- if you put on one hand and you counted the best disability lawyers in the country, maybe the world, probably the world, this is the guy sitting at this table, to Harvard law school, president of the disability rights advocates.  Say a word about your mission and what you do.  
>> We are a nonprofit legal center based in California, but working nationwide and focused on class action litigation to enforce ADA, 504, all key areas of life, transportation, housing, employment.  The whole basket of rights.  
>> What would you say have been some of your most important cases?  

>> We brought a case against UPS for all of its deaf employees to get access in the workplace and it was one of the very first ADA employment cases that was granted class certification and it went to trial and resulted in a fantastic settlement to ensure communication access and opportunities for promotion and such, dealing with employment, which is such a hard nut.  
>> You just had some extremely successful settlements in emergency manage areas.  What other cases now you're working on that you think we should know about?  

>> Rights to access to health care, more on the emergency preparedness, which we're developing a plan now with the City of LA after the court ruled that the LA City was violating the ADA by failing to address emergency planning needs for people with disabilities.  

Access to testing for lawyers -- law students with disabilities and such.  A lot of technology access cases, access to the internet.  We handled the Target case.  We're pursuing a case now against a pure internet website business under state law because we're not going to wait for the DOJ to get its regs done and we expect that when they do get those regs done, they're going to be challenged.  
>> What case is that?  
Did you file it already?  

>> It's going to be filed in about three weeks against a very large corporation that says we don't see any obligation to provide access to the internet.  We're just a web operation.  
>> Fantastic.  
>> So I love what I do, disability rights enforcement.  
>> Larry and I have done cases together.  I can't say -- I was lucky to be a little co-counsel with these guys in a Target case, which was a lot of fun to do.  
>> Target stores you mean?  

>> Do you know about that case?  

>> No.  
>> Well, that was the -- are you talking about the employment one?  

>> No, the web.  
>> The web access.  Yeah.  That was a case that established that websites are subject to the ADA if there is a nexus and under California law state law are required to be accessible even without a nexus and it was the first case in the country to apply access requirements to the web, the virtual world.  
>> Unbelievable case and FB of course was represented -- 
>> Van Goldstein worked with the folks at California -- lots and lots of people were involved in that and so it was a -- you know, I think everybody saw the need to get that done and of course you were incredibly helpful to get that done.  
>> And of course one of the standards we looked to was the worldwide web access guidelines, WICOG, so we're also involved in international law and some of the international rights can be looked into with asylum issues.  
>> You want to say one last thing?  
I'm sorry it's like leading class, but I am a professor.  You should say about the social security victory so far, relevant to what was being talked about today.  
>> Yeah, employment is really hard.  I mean, we have had a lot of cases on physical access, access to technology that's been very successful.  Employment is always the hardest and so we have another case against the Social Security Administration on behalf of all employees with significant disabilities.  It's a cross-disability case that was certified and we're a little worried because of the Wal-Mart case, that they may change the class action rules.  But right now we have the first case that's cross-disability on the issue of promotion.  Basically the issue is that the federal agency has not promoted employees with disabilities and hires them under the schedule A authority and then leaves them in the bottom row an never promotes them up through the ranks.  So Peter is one of our key experts in the case who's analyzed the social science that shows bias permeateing main stream society that diminishes the opportunities for people with disabilities.  
>> Lying partly on the Wal-Mart analysis.  So if DREDA is kind of the big policy, you know, they do some litigation too.  DRA, I'm bias, is clearly the country's, among the country's best disability lawyers that do the first of its kind impact cases.  That's how I would describe that.  They just opened an office in New York City too.  
>> Congratulations.  
>> Are you looking for any new associates?  

>> Excellent student of mine.  
(Laughter) 
>> Let me give you my card.  
>> Am I sensing a theme here?  

>> We're relentless.  
>> Well represented here.  Wow.  
>> My turn?  
I'm Greg, labor employment attorney from American Airlines in Dallas and more so the liaison to the ABA commission on mental and physical disability law.  And for that matter, you know Charlie or most of you do I'm sure who is a member of that commission.  So my interest in aside {HRAOUPL} issues is I -- asylum issues is kind of at this point undeveloped because of the background in international development studies at Georgetown, development of economics, I liveed in Peru for a year and subsequently did a little bit of immigration work.  I'm interested in looking into that work as a pro bono practice area developing an asylum practice.  
>> It's wide open.  Be great.  What do you do at American Airlines?  

>> Labor employment.  Mostly labor actually, so dealing with the labor unions.  
>> So you're very familiar with accommodation issues and -- 
>> We do get that of course.  But most of that is handled by our -- when that becomes a legal issue, it's on the employment side versus actually in the labor side.  But yeah, that would be interaction and a cross pollination between those groups.  
>> There was just a big something, I saw in the paper, was it delta airline.  Somebody just paid a big fine.  
>> It was delta I think.  
>> A huge fine.  
>> Yeah.  You're right.  
>> We got something pending with delta.  Yeah, delta has been a problem.  
>> And of course you have other -- well, what's the transportation law as opposed to the ADA which covers a lot of the transported passengers.  
>> Yeah.  Right.  So we have a lot of issues, right.  And I think -- yeah, the web -- I don't think all of the web issues apply to us.  We have others and FDA covers things as well, so it's a little bit different in some ways, but a lot are the same.  
>> In terms of disclosures also, you're sitting next to a lawyer who is soon the {HRAS} vas gay airport, -- Las Vegas airport, not the airline.  Because they own the kiosks, you know the check-in kiosks.  
>> Full disclosure, we have also sued united airlines.  
(Laughter) 
>> No, I know -- 
>> In that industry, our industry certainly I know we have work to do.  
>> But the fact that you're sitting here at the table is a pretty clear indication that you are trying to get some of that worked out.  
>> We are try, thanks.  
>> Now, are you allowed to do pro bono as an in-house counsel?  

>> Yes.  In fact, it's encouraged.  I've already gotten in touch with the local groups, so I just haven't geared up yet.  
>> One of the things that you should be aware of and I know we're jumping all over.  If it's appropriate, Larry is, there is a list serv called the disability rights bar counsel.  
>> Except you have to be primarily -- 
>> I was going to plug it.  He's not eligible.  
>> You're not eligible.  You got to be primarily -- you got to be something like 90% focused on plaintiff side.  
>> And you can't be with the government either >> But I think it's great that we have somebody from the private sector, a major corporation here, who has brought interest.  I really applaud you for that because I don't think we have ever had that before.  You ever recall that, Charlie, in the years -- 
>> Occasionally some participant identifies from a corporation, but we have -- 
>> We usually have already sued them.  

(Laughter) 
>> Well, happy to be here.  Thank you.  
>> It is the case that there is a lot of opportunity for forward-looking corporations like American to not only do the right thing, but advance their market share.  I really believe that and I know Larry believes that.  We tried that for a long time were that Macy's case.  Another first of its kind and he can tell you.  Macy's aisles weren't wide enough so you couldn't get wheelchair access essentially.  Across the street was Neiman Marcus who understood they could get more sales, so it wasn't an access issue, it was a business decision and they ended up winning a ton of money -- 
>> So American airlines is going to widen their seats and lower their prices.  

(Laughter) 
>> You're right, self- interest is a good motivator.  
>> Here is a star Syracuse law student.  
>> I'm at Syracuse and involved in the disability law society and disability rights clinic currently.  And my interest in this really stems from -- I recently wrote an article about detained immigrants with mental disabilities so kind of citing along those lines.  

Yeah, that's it.  And looking for employment.  
>> You want to say just a word because it's important about BCC and what the Syracuse students do because it's a very active group.  
>> BCC is very active on campus in trying to provide access for all groups and disability areas on campus but they're kind of in transition right now.  
>> You're a leader.  
>> I'm not more with.  Alley is.  I'm more on the DC side of it.  
>> We have a new initiative at the campus which is a fund-raising but it's to make the university more accessible to everybody.  Building a new $85 million law building and they will adopt universal design standards in that law building as part of the commitment.  
>> That's something we're working out is making sure they adopt the school universal design standards.  So the DLS is very active on that right now.  That's kind of our main focus, making sure that that building is as accessible as possible.  
>> I'm Ronas.  I did not go to Syracuse.  I wish I did.  
>> You're my mentor though.  
>> So by extension, I went to Syracuse through Allison.  I currently work with the department of health and human services for medicare and medicaid services, so I'm a fed and I am currently working on internal EEO-related matters.  I up until yesterday handled disability employment management and reasonable accommodations and as of today, I'm working on complaints compliance.  We're getting sued too often and it came -- we just realized that -- we just did a statistical analysis of our staff -- of our current employees, something like 20% have been designated as having some sort of disability.  
>> This is HHS?  

>> This is a component of HHS.  Of course they don't self- identify, so only 1.6% have self- identified, but 20% have a reasonable accommodation because of a disability and the numbers are just way up -- 
>> Do most of those who self- identify, are they the so-called targeted?  

>> Most are the so-called targeted who have been hired under schedule A.  What we have learned is those who are not reporting are either those who have sustainable disability later in life or those who have -- so the hidden disabilities and -- or those who are transferring from another agency.  So actually this last year we did across the board, requested the self- identification and even still so they're still not really identifying unless they're blind, deaf, physically disabled and it's an obvious condition for the most part.  So we're struggling with reconciling the attitudinal barriers aspect.  
>> So here is a disclosure.  There is a case we're involved with against social security on those exact issues, so this is no admission or anything, would you say that people with disabilities in your agency though can be promoted and move through the ranks or there are barriers to that?  

>> You're putting me on the spot here.  
(Laughter) 
>> You don't have to answer if you don't want to.  
>> Without counsel present.  
>> And you are being recorded.  
>> I would say that we have a strategy in place to increase the number of individuals with disabilities in terms of promotion and tenure and retention.  We are working on that issue, but we recognize that it's a problem across the federal government and we're aware of it.  We're working on it, but certainly we have a long way to go.  

What brings me here to this particular breakout is that I used to work prior to my current role for the department of Homeland Security, office for civil rights and civil liberties and part of what we did there involved -- and we really were trying to get disability certified as one of the reasons for political asylum because the reasonable accommodations for those who are trying to become, you know, who are trying to enter legally or become naturalized or whatever the case may be, have been so atrocious and overcomeable burden and we tried to change it on the policy side.  It didn't work.  Prior to that, I had been working as an immigration lawyer and I do handle immigration cases pro bono now.  
>> So we were fighting among other things to have disability recognized for purposes of asylum which said no.  
>> I mean, we were trying from agency headquarters standard to pull that and that didn't work.  
>> This was a Texas case.  Charlie?  

>> Yeah, I'm Charlie Brown and I have various positions.  I'm a long, long time member of the NFB and been on the board and been national treasurer and the like and so I still work -- I work in this building, which I never did until I retired from the feds.  I was not a disability rights lawyer.  I was the ethics official in the National Science Foundation, so if you want to talk about universities and the science misconduct and stuff like that, I've been away from that for a while.  Learning disability law a little bit and I do legal outreach in my paid position, part-time paid position.  I do legal outreach for an organization called the American Action Fund for Blind Children and Adults.  We try to find people lawyers and help them with their litigation.  I just fill calls all day and try to do some triage.  I've got a hearing tomorrow.  I don't have a lawyer, you know.  

Et cetera.  Et cetera.  And we try to do what we can and sometimes we can help them more than others.  And in some cases, the case has such merit that it needs to -- we may need to spend some money on it and that's sort of my other position.  My nonpaid position as is counsel to the National Federation Of the Blind.  Marc Maurer is a lawyer, we don't have a general counsel.  So together we function in capacity.  And I'm on the ABA disability physical law and the reason is that we have determined here and several of us and I want others to do this, we need -- half the battle sometimes is showing up.  We just simply do not have enough of a disability presence in the ABA and, you know, that report just came out yesterday or the other day from the, what is it, Institute for Law Inclusion or something?  
And they surveyed 900 and some odd lawyers from the biggest firms.  Only one identified as disabled.  The reports conclusion on disability is that it's the least observed form of diversity -- by the way, the report is called -- The Business Case for Diversity and it's for lawyers and basically it says it doesn't exist when it comes to -- 
>> Who published it?  
Who put it out?  

>> Somebody I never heard of, but it's 100 pages long.  Bill Falen sent it to me from the commission -- 
>> Do you mind sending it to me.  
>> I don't mind sending it to you.  It's a difficult PDF format.  But you'll deal with that.  
>> So, Janet, because we'll have half the time introduceing ourselves and then talk substance.  
>> I'm Janet.  A senior partner at Blue Law International which is a service -- veteran owned service disabled firm and we do a lot of work with the State Department and US-aid implementing inclusive development projects as well as other rule of law work but Allison and I work in the development practice for Blue Law primarily doing international law disability rights, so I come here today sort of wearing my other hat as an international disability lawyer, researcher and writer and I'm real excited to have the opportunity to work with Peter on this writing project so that can I learn more about the actual practice of the refugee and asylum law in the United States.  That's an area I've been interested in in a long time since I took refugee and asylum law and certainly we didn't look at it in the context of that course so I'm arriving at the perspective as someone who has worked with the negotiation of the U.N. conventional rights of a person with disabilities and now we're working on implementation and I've long been interested in the domestic application of international human rights standards.  So I'm really interested in seeing how we can utilize international standards as some of you have already referenced in our work here in the United States and elsewhere and in the United States human rights standards might not necessarily be dispositive of a case, but they can certainly be helpful as guidelines and we have seen that in a lot of other international law context, but I would like to see that happening more and more in the realm of disability rights law and practice and I think it's part of the educational practice of our courts and so I'm interested in hearing perspectives of folks who are on the ground doing litigation in this country around disability rights.  
>> Another fabulously modest person who is a real giant in here field.  
>> Hi.  I'm Andy Byer.  I'm at the other SU law school, which is Seattle University and I'm currently working as a full-time intern for Commissioner Feldbloom and recently testified at the EEOC on employment on persons with mental disabilities speaking about my own experiences.  And I'm here today because I just got a fellowship to go work with mental disability advocacy center in Budapest to do a report, which has been requested by the U.N. special repertory on persons with disabilities about women with mental disabilities in Africa.  So I will be going there in September.  
>> Fantastic.  
>> Allison worked there.  
>> Yeah.  
>> I've heard about you.  
(Laughter) 
>> From them.  
>> Robert?  
Professor?  

>> So you're going to Budapest, but the subject is Africa?  

>> Yeah, so I would be based -- doing a lot of the more legal research in Budapest and then research and going to Africa and conducting an investigation meeting and meeting with NGO coalitions and hopefully finding people because there is, from what we know, there is like no information really out there on women -- 
>> Are you going to be working with Ayoung?  

>> Yeah.  
>> Let's talk afterwards.  Interested in the countries you'll be working with.  
>> Maryland Law School?  

>> Actually, I have no association with Maryland Law School, although we have lots interns there.  I do special education law and I'm kind of more interested in the protected class aspect of this since the chance that any of the kids with disabilities we represent are going to have a political asylum issue, would be pretty small unless a parent would have one.  And I'm also with a advocacy organization which Jim Rosenfelt, which you may know, was one of the founders of, so I just have kind of a general interest in the subject but the idea of the protected class idea is an issue that I'm very interested in.  
>> Virgin territory that we can work on.  


>> Michael, of course, you are very involved with the disability rights counsel and we're working on that list serv with us.  Dean watererstone, do you want to the last?  

>> Sure.  I am Michael.  I teach at loyala law school out in Los Angeles.  I probably arrived later than anybody.  I don't know a whole lot about this particular issue, but like most things, I'm here to learn more about Peter and Janet who will tell me everything I need to know.  
>> Because we don't have much time, here are the facts of the case and then I'll turn it to Janet.  I get this call from a local lawyer from immigration and he has a couple from Russia, husband and wife, both with cognitive disabilities, IQ's about 70.  Epilepsy, cerebral Palsy, a number of physical and mental disabilities.  

The husband was regularly beaten in Russia and threatened to be put in a segregated institution for people with disabilities like a work camp almost in this day and age.  

And he believed reasonably that if he was sent back to Russia, he would be in such a segregated setting. 

His wife was -- she has very -- probably lower IQ, attempted rape a couple of times because she was lured into one time a person said I have some puppies for you or something you know and believed and also threatened to go back into the segregated settings.  Both of them had been regularly beaten unbelievably by their teachers, policemen, money stolen from them.  So they came to the United States, to Texas and the father and mother of these -- one of the fathers or mothers had resided in Texas and they sought asylum and it was denied at the immigration board on the grounds that disability was not a socially protected class and we can talk about what that means for purposes of asylum law.  You have to be a member of a socially category or face persecution or have a belief that you're going to face persecution back in your home country.  So the appeal from the immigration panel, I forget what, the bureau of immigration affairs, the judge went directly to the United States court of appeals, de novo, a fresh review and so that's where I came in.  They asked me to argue it before the 5th circuit on appeal primarily trying to get over this hurdle that disability could be perceived as a socially protected category and our brief is available online if you want to see that.  It was a very conservative panel.  Edith Jones, you probably know, hunt bench, where you get up there and pretty much they're right on top of you with questions like, almost verbatim I'll try to say it.  Well, this sort of abuse happens to people all the time in the United States, and so why is this persecution?  

>> Especially in Texas.  
(Laughter) 
>> Why is this persecution?  
And that was Edith Jones's and others -- attempted rape happens all the time.  You're telling me because of her disability is put in a vulnerability position and -- yes.  But zero conception of disability.  Zero conception of the U.N. convention which I talked about and the importance of the principles in that.  And limited conception of the history of disability rights in the United States in terms of Clayburn, Olmstead, you know, all the major disability civil right cases you would think of and they never reached the ultimate questions because essentially they found it was not persecution.  So they got rid of it and they really didn't have to reach or address the social protected category.  The reason why this was an important case and then I want to turn it to Janet because I know our time is limited is because the only other case that I'm aware of like this, and these were pretty good facts, is in the 9th circuit before Judge Rinehart which he said said, Janet, please correct me, was a socially protected class, but then it was reversed -- which court reversed it?  
It was reversed on other grounds, right?  

>> Yeah.  
>> So there was this great precedent in the 9th circuit that people with disabilities under the right circumstances could be seen as a socially protected -- in a socially protected category, but then that was jet 'tis son and we lost.  The only other thing that I will say there are many, many people in this circumstance today coming to the United States, the ACLU we have worked with, but they focus more on the procedural due process side because for example people in administrative hearing seeking asylum believe it or not, do not have the right to counsel and they lack other sort of procedural protections which we would take for granted, which they argue and I don't believe they have prevailed yet or maybe it's still pending.  
>> Still pending.  
>> Violated procedural due process issue.  So that's the set-up and I will turn it to Janet just saying that if we could all work together, I know there are plaintiffs out there who have been threatened to be deported and it's an overlooked category and it's a ripe time in light of what's going on internationally as well as at the U.S.  Janet, did I convey that accurately?  
And I turn it to you to facilitate the rest of the discussion.  
>> Thank you, Peter.  Thanks very much and first of all when we approach this issue we need to set it against the historical context of incredible exclusion of persons with disabilities during the earlier waves of immigration and in 1882 Congress enacted provisions that were specifically, for the first time, specifically addressed to excluding persons with disabilities and just to reference that provision, it references lunatics, idiots and persons unable to care for themselves without becoming a public charge and that, you know, ushered in a whole wave of exclusions and it was that latter category, persons unable to care for themselves without becoming a public charge, that manifested in discrimination and exclusion of blind persons and many others.  

So that's kind of the point of departure for thinking about what we're talking about today, which is the hurdle of seeing our immigration process and procedures and claims for refugee and asylum status for persons with disabilities.  It's sort of daunting, but I think we have some tools at our disposal based on other protected groups and shifts that have occurred in the last 20 years that I think we can use to our advantage or as Peter said there is a huge sort of educateive process that we have to work through.  
>> I should have said -- I'm sorry to interrupt you.  So for example a group that's been recently recognized as a protected group are female women from sew moll ya who -- sew moll ya who face -- Somalia who face genital things but they have refused to say mental illness, physical disability, which could be seen as institutionalization.  Sorry, Janet.  
>> So I'll talk a little bit about the international standards that have emerged that I think can help us, one hopes.  
And try to set this against Professor tenBroek's work and kind of reviewing his work in preparation for this panel, he published a book prejudice war in the constitution, which exposed the -- and challenged the constitutionality of returning Japanese Americans during World War II.  So he was one of the first scholars to challenge this discriminatory practice in his call for persons with disabilities to have the legal right to have abroad in the land I think is very appropriate for us as we think about refugee and asylum law in this country.  So where are we in terms of the refugee frame work and its applications with persons with disabilities.  As Peter said, not as far along as we'd like to be.  And under U.S. law and looking at international law and the definition of refugee under international law, unfortunately disability is not explicitly referenced as a basis for a claim in persecution.  So that's a huge hurdle.  That is a real problem.  And so under U.S. law and international law, refugee status or asylum may be granted to people who have been persecuted or feel they will be persecuted on account of race, religion, nationalty and/or a membership in a particular social group or political opinion.  So clearly our challenge is to address this lack of explicit categorization, which is a big problem.  And just for those of you not familiar with it, refugee status is a form of protection that can be granted to people who meet that definition of refugee and are generally people who are outside of the country and we talk about asylum and asylum status in respect of persons who, again, meet the definition of refugee, and are already in the United States or are seeking entry or admission at a port of entry.  So let's clarify this distinction.  
>> And we were what arguing about as a matter of law do the word social category include people with disabilities and that's essentially what the the case was about.  
>> And this is problematic.  The U.N. high commissioner for refugees sets forth various guidelines which helps states and are to be used as a guide for states in their interpretation and application of asylum law domestically and we see references to those in domestic courts in the United States.  It's an example of how international standards do guide courts.  But unfortunately those guidelines have not been disability inclusive.  So the U.N. has not been particularly helpful in terms of its addressing either the needs of refugees in refugee camps nor in terms of providing guidance to states about disability discrimination, about persecution based on disability discrimination.  So that's a problem and that's something that a lot of our colleagues are working on in terms of now the U.N. convention on the rights of persons with disabilities gives all U.N. agencies a specific mandate that they have to sort of get with it on disability rights and they have to take note of the convention and its guidelines and ensure to incorporate it.  So I think we're going to see some shifts within the U.N. high commission for refugees that one hopes will trickle down and start to impact and influence the shaping of refugee law and policy in a more inclusive direction.  

>> So that's very interesting.  What we try to do in the brief was kind of an Olmstead kind of brief.  We had essentially to write the legislative -- the history of segregation facing people with disabilities to set up the argument that it was a socially protected group and the court just went right over it.  
>> Yeah.  And that -- you know, the other I think challenge that we have is disability is marginalized as a human disability rights generally.  So take your pick.  So what is the impact of this and what is the impact of the failure of the main stream human rights movement to address the rights of persons with disabilitys?  
Well, I think the impact of that is that we don't have the kind of credible and reliability human rights reporting on, you know, egregious violations against persons with disabilities that, you know, judges know about or that practitioners know about.  Now, there's groups out there that have done tremendous work.  Clearly mental disability rights international.  Now DRI has done a lot of great work, disability rights add slow days have done a lot of great work exposing persons with disabilities during holocaust.  I utilized your work in that for another project that I did.  
>> People with disabilities were the first ones put to the oven.  
>> Yeah, that was a really, really good report.  
>> In the Nazi -- 
>> So we really are behind the curve in terms of exposing the array of violations, human rights violations against persons with disabilities and there are a lot of groups getting with it.  There is a disability rights researcher and trying to be more inclusive in their reporting.  The State Department has likewise tried to expand and be more inclusive in its annual country human rights reports looking specifically at disability law and policy frame works and human rights conditions in countries -- 
>> We haven't discussed you with this which she should -- 
>> She was interested in that but I was thinking about the linkage between this issue and immigration judges and lawyers looking to the country human rights reports and others reports to the State Department for information about country human rights and persons with disabilities and if we don't -- 
>> Part of the evidence was what the so-called State Department country reports.  The problem was they weren't great evidence.  
>> What about the special repertory from the year of the disabled?  

>> Uh-huh.  Their work is highly underresourceed entity unfortunately and the special repertorys are doing more for their work and this special repertory sits outside of Geneva and commissioned by the -- which is a problem, actually.  They're really underresourceed -- 
>> Yeah, that's part of the reason why like I had to get funding to do this project independently because they didn't have -- I mean, they don't have any funding to carry out investigations.  But my question was actually like the U.S. had to do its like, was it the big report the year, the human rights.  
>> The universal periodic review?  

>> Right.  And was disability a part of that?  
And then second in any of the sort of alternative reporting, did anybody write about making them look at disability issues?  

>> Good question.  Yeah.  This is the universal periodic review reporting process under the new U.N. human rights council that the United States has now decided it will party part in that process.  So the U.S. submitted its UPR report and as you said, there is an opportunity for nongovernmental organizations to submit shadow reports or alternative reports so that the human rights counsel can see the whole story.  Not just the state's story.  And there were some disability rights organizations involved in that process, so I'm pretty confident in saying that they were actively involved and there were some specific submissions.  I don't know, Allison my know a little bit more about that.  But that's an issue that now with the adoption of the CPRD, they are looking at ways they can incorporate disail rights issues, not only reporting that it will go to the committee on persons with disabilities committee, but the vast array of other organizations or entities that are -- and this's a great point.  
>> I have gone the see if we could raise some private funds and love to have some of you contribute to set up a project on asylum law and disability.  Is there a similar project like that somewhere else?  
I know the ACLU is doing the procedural side.  
>> I did a project with my school with -- was it Northwest?  
It was like Northwest justice project, Northwest immigrants rights center.  I think they were working with the ACLU because we did a project at our school and there's some sort of academic network that was looking at disability and so I was researching this for a professor on disability and the asylum process.  
>> I know there is another network of law firms and experts working with Texas Apple seed about people being detained in the immigration -- 
>> Right.  They did a report, right?  

>> People with mental disabilities a.  
>> Yeah, last year, last spring was the Texas Appleseed.  
>> I think that's impressive and a lot of that had to do with a lot of supports and counsel but it didn't go to these sorts of questions as a matter of law.  
>> A little bit.  But not a primary focus.  
>> But they're both important, yeah.  Go ahead.  Sorry.  
>> I was going to go back to the country reports for one second.  One of our projects which is coming up hopefully soon is on national council of disability and State Department is one of the agencies we looking at and basically hammering in on and saying this is not providing they have enough detail.  Just because you say this country has a domestic disability law.  It may be in the constitution.  It's not exposing human rights violations but you're saying if you present it to the court and they look at it.  I mean, I can't off the top of my head what Russia said, but it's probably like two sentences, some stuff going on.  Russia has the worse violations in the world against people with disabilities.  
>> And the state report says there are X number of people in Russia.  They have an array of disabilities -- 
>> I mean, so that's an area that would -- I mean, because one of the things I've been looking at for a while in terms of how that ties down with funding if it's USA and Russia for example and we can expose to the State Department's report and the State Department's funding mechanism is tied to that but this is something that could help in terms of what the actual monitoring of the situation is.  
>> Maybe this is what Eric and others do, if there could be some sort of model, really hard-hitting report.  I mean, that's what's going on, right?  

>> I think last sort of I was retrieving the reporting process.  I was looking at the convention against torture and I think it was Seed All because several of thing change their reporting to like looking at specific list of questions or issues and what I found was like I think there was only one state that was actually asked because it was looking at like prison conditions and conditions in institution and there was only one state that actually reported on the conditions in like psychiatric institutions.  It's like -- it was like not touched at all in any of these other reports.  Like the states weren't like tying it in.  Nor were like the different treaty body commissions actually considering this issue because when the committee members were discussing things that needed to be brought into the next -- because that's how the reporting kind of continues on as the state gets asked a bunch of questions.  They answer and they have to kind of work on that and report on that and it was not there at all.  
>> You know what's fascinating, the judge's questions, Edith Jones again, I will pick on her.  She would say but even institutionalization common in the United States?  
They didn't get the whole premise of disability rights.  They didn't get that this is part of -- 
>> Sounds like some of the harder stuff and she could really -- that needs to be exposed is the amount of people in these institutions, whether it's Russia, Bulgaria, I mean, that are dying every year.  If they don't get the situation that the person is forced rape because of disability and we're saying rape happens all the time in the U.S.  Okay.  Fine.  Or forced sterilization.  Forced drugging to the point that they don't know their name, there's, you know, I think -- and this is something the country reports don't do at all -- 
>> Well, we have great facts and we all know that the judges, in the back of their minds is we're going to open the blood gate.  
>> Yep.  
>> Which ties right back -- 
>> I'm telling you, that's how the leaders of our profession, not just the courts.  
>> But it ties back to what Wade and everybody else was talk about this morning.  
>> Peter, in terms of building capacity, I would say the immigration bar is growing and becoming mobilized.  I know at law school, there is an immigration of clinics and I'm curious as to the people doing that work and our community -- I mean, there are people -- 
>> We have immigration.  I have never had that -- have you?  

>> No.  I think there is a lot of work to be done.  
>> I started talking with some of those people because they have really interesting insight into this practice of trying to get to the Supreme Court just for the purposes of getting to the Supreme Court because immigration cases, there are so many of them and so many ways to get them up to the Supreme Court that law school clinics and others are grabbing on to these cases taking on the Supreme Court that in a way is aggregating moving people.  
>> Why do we want to go to the Supreme Court?  

>> Well, that's a -- I think we don't.  But.  
>> But procedurally that go -- the judge to the court of appeals so that's why you have a -- 
>> Also I was thinking there is a lot of people doing this work.  Some of whom are good and might build connections with.  I can think of 10 law school {TAS} are doing this now.  
>> We had the disability clinic and I don't remember ever -- 
>> I don't know, it's funny because we occasionally get a blindness issue where especially in some of the countries where basically the blind are in segregated settings and so forth.  It's pretty easy to establish and occasionally you're able to work quietly maybe with a senator or Congressman to get ICE to do something if that person.  
>> Our clients believe if they're sent back to Russia, they'll die.  
>> A blind person, they live in a blind ghetto.  They're going to work in school-shelter employment.  It doesn't matter that they have a master's degree here.  
>> Sometimes they will be institutionalized as well.  They're lucky if they go live in the blind ghetto.  
>> But taking these things to court is almost a dead -- I mean, the chance of losing it is so overwhelming.  
>> Well, if somebody like Larry or you guys, if you find out really great facts, the 9th circuit I think is right for this and already did it right once and I forget the other grounds on which it was vacated.  But we have the decision.  
>> Okay.  Well that's helpful to know as far as I'm concerned.  
>> Can I just ask a slightly different topic.  This is for Janet.  Refugee camps are displaced persons, so the tents in Haiti and people are putting in applications to come to the U.S. or out of Lebanon right now, seeing those applications.  I mean, is anyone really looking at -- it just seems that persons with disabilities are just not being included at all -- 
>> People with disabilities cannot be put in the petitions because a lot of them can't even submit the petitions because of the barriers that the actual filing require -- 
>> But the groups themselves -- 
>> I have not seen any advocacy, any of the groups that are going there to provide advocacy in terms of getting those people who are in the refugee camps to help them with their -- I haven't seen any of that -- 
>> You're right.  A local counsel who was a low kid.  This was a paying client and he was only going to collect if he -- I did it pro bono.  This was not a disability advocacy group that brought this.  It was a purely immigration lawyer.  Just did immigration law.  Was clueless about disability.  
>> Yeah.  No, I mean, and you raise a good point, Allison.  I think the CRPD is starting to jump start the sort of groups doing the relief work into thinking about disability issues.  So we're with disability where we were, you know, 20, 30 years ago in terms of gender inclusion, gender guidelines in the context of the work for the high commissioner for refugees and other groups.  I think there is an awareness now.  People are starting to understand the multitude of barriers that people with disabilities or refugees or IDPs are facing and experiencing and starting to think about how they need to adjust their program to accommodate their needs.  But we're at the beginning of that process and there's, you know, huge barriers in terms of persons with disabilities having adequate documentation and that's a problem for refugees and IPDs generally, but it's particularly with a problem with persons with disabilities who are not registered at birth and so forth.  
>> Original counsel, we just blew them off.  I know we're coming up on 12:00, but I would just say, if it's all right, Janet.  Michael, what you said, if {SPH-RB} can find some good facts because this thing goes from the right administrative judge to the court of appeals.  There will be a split in circuits now and something that could go to the United States Supreme Court on this issue of social category, which I think will be a very important and timely thing for somebody to do.  
>> Thank you.  
>> So that's our story and we're going to stick with it.  
>> Well, keep fighting the good fight, an incredibly difficult arena.  
>> You'll probably find it too.  You'll find your way into this.  
>> I wonder if the 7th circuit might be another good route to take because my experience has been there's many more sort of judges who are willing to sort of push the envelope on immigration-related issues in general and with Chicago and, you know, that area being such a huge area in terms of immigration filings and general, it might be another avenue to use if the 9th circuit isn't so readily available.  
>> Of course, you're right.  And this is a hot button issue, disability issues being tied in with feeble-minded rights -- 
>> Can I say a project that Georgetown recently did with Jamaica.  Has anybody heard about that?  

>> It's possible.  I didn't hear -- 
>> With Jamaican immigrants -- 
>> Around disability issues?  

>> Yeah.  A clinic there did a -- 
>> We'll is to check that out.  Did you want to say anything?  

>> Yeah, just a question when you brought these cases in the 5th circuit in regard to international law.  There are a lot of judges up there that are not into referencing international law.  Just curious...are there sort of western cultural references that can be made as sort of foundational, you know, that provide foundational ethics for the disability rights approach, you know -- I know Aristotle for example was not big at all on disability rights.  Sources of western law that the U.S. has long ago accepted and provides something that would better resonate with a lot of these judges like in the 5th circuit and I don't know what that would be.  I'm just curious.  
>> You might want to copy something off of the statue of liberty or something.  

(Laughter) 
>> Like others have done, what case -- was it Garrett that went through the whole history or -- 
>> Yeah.  Cleveland.  Marshals -- Cleveland.  
>> We had to do that.  
>> I think it's part of a process because certainly claims based on gender persecution took a very long time.  Canadians are usually ahead of us, so those kinds of claims are coming through and claims based on persecution as a result of sexual orientation.  So we're seeing some shifts that are very positive.  It's a process.  But we have a long way to go in terms of education and you're right about the reluctance of U.S. courts to look at international guidelines, but in a ref you gee context, they do look at refugee guide lines, but if those guidelines don't help us at this time.  Hopefully they will.  
>> That's why I said this morning if they ratify the convention, so now we have another Lexus -- 
>> That would be helpful and yet it's another compelling reason why it does make sense for us to ratify the U.N. convention on persons with disables and I think this is a concrete example of why that's needed.  
>> We're the only people that stand between everybody and lunch as the saying goes.  It was mostly great to learn about you guy's interest and thank you, Janet.  Hopefully you guys will have a case.  
>> Peter, I'll send you that thing. 
(Lunch) 
>> At this particular Jacobus tenBroek law symposium, we have a signal opportunity and joyful moment to welcome a good friend.  This is former United States senator Christopher DoD who was appointed chairman and executive officer of the motion picture association of America.  He has expressed the view of flying all night to come to our meeting is quite a challenge.  He's been on the job for 22 whole days.  As president of this organization, he represents the Motion Picture Home/ Video and Television pictures around the world.  Senator Dodd was in the Congress for six years and then in the senate for 30, as represented Connecticut.  He was elected as one of the youngest people ever elected to serve in the Congress from Connecticut.  He has written much legislation during his time.  Either himself or with others, including subjects on health care, financial services, foreign policy and election reform.  

Senator Dodd -- (clearing throat) -- was responsible for the Dodd Frank Wall Street Reform and Consumer Protection Act, which was adopted in the wake of one of the first financial crises in American history.  Also the Family and Medical Leave Act.  Senator Dodd is well acquainted with the subject of disability.  His sister is a blind person and a very active blind person and I have had the pleasure of hearing Senator Dodd in the past and I can tell you one thing about him that is not in his biography and that is that he tells good jokes.  

(Laughter) 
>> This group, Senator, is made up mostly of lawyers.  You having been in the senate, can manage a whole roomful of lawyers.  Please welcome our good friend Senator Christopher Dodd.  

[Applause].  
>> That's an auspicious and dangerous introduction.  Anyone who think they can handle a roomful of lawyers should leave the room immediately.  

I'm truly honored to be with all of you today and, Marc, thank you again for the brevity of the introduction.  I sometimes wonder if the introductions that I receive are going to be longer than my remarks.  That's always the dangers of the masters of ceremony starts off saying "he was born," that's an important fact to know where your speaker was born.  Margaret tells my favorite story of a public figure being introduced to an audience.  It was years and years ago.  At the Waldorf Histeria to celebrate the life of William Taft, the contribution of Taft was the only one in our country that served both the president of the United States and chief justice, a remarkable figure in many, many ways and towering figures.  Not only in his accomplishments, but also towering physically.  He was a giant of a man.  Well over 6 foot 6, I think.  Weighed some 304 pounds.  He retired at this point and the masters of ceremonies at this dinner was a very colorful United States senator from New York by the name of Chancey Depur, can't imagine that as a bumper sticker.  But he talked about the world has changed and the public life.  He was president of the New York Central Railroad and senator from New York.  No conflict there on those issues.  But he thought of himself as a pretty good gad fly and comic I guess and he went on for some length and concludes the introduction of Taft and says it now gives me a great deal of pleasure to present to you a man who is both pregnant with integrity and courage.  Of course the crowd roared its approval and gave a standing ovation.  Waited for the crowd to be seated, the noise to subside and turned to the audience and he said, if it is a girl, I shall call her integrity.  

And if it is a boy, I shall call him courage.  And if it's as I suspect, nothing more than gas, I shall call it Chancey Depu and this is a dinner speaker here and I'm delighted to be here with you today.  And this is a wonderful gathering and I'm going to share some brief comments with you and the most important thing you're going to be doing is obviously with each other and talking about how to move forward and to advance the issues that have been such a hallmark of both organizations who are here and others who are part of today's effort and those of you who are involved in the suggest of civil rights issues are obviously -- I didn't mean to say all of you are involved, but I sat in the Congress of the United States for 36 years, five terms of the United States senate.  I served in the judiciary in the house and Tom Harkin and I arrived the very same day in Congress and remain a great friendship to this day and the senator I was not on the judiciary committee but deeply involved in the issues as they came before the health, education and labor committees it's know called and one of these other committees where these issues arise and our subject of debate of discussion.  And today I thought I'd just share some thoughts about that with you to celebrate what you're doing in a sense.  I think it's remarkable and timely and important and I gather others have shared a similar thought with you as well so to Marc as well as, the long-term president of the National Federation of the Blind, I want to thank him for his introduction as well and far more importantly his years and years of his dedication to the subject matter here today.  Marc, thank you from all of us.  

[Applause].  
>> You have worked with me and our office over the years and we were successful.  Too often people don't realize what a difference it means that organizations and people behind you that help you craft and shape and move the issues and Marc was just an invaluable supporter in all of those years, through all of those efforts.  As many of you may know, and Marc suggested this, my long-standing relationship with the federation is both personal and professional, going back decades.  And I've witnessed firsthand the truly life-transforming work of NFB.  It does to this day and done over the decades and also want to thank the American Association of People with Disabilities for hosting the event today as well.  Have been equally honored to partner with them over the years and could attest that there's no stronger voice on behalf of individuals than AAPD and particularly want to thank the senior director for corporate social responsibility, Robin ShaftFord and David Hay as well as they spend their work as they do as senior director of communications and I would be remis.  I hope she's still here, Mora Heely from the state of Massachusetts, the attorney general.  Is Mora still here?  
Anyway, I thank her for her work as well on the subject matter and as all of you in this room know well, people with disabilities have been able to gain substantial measures largely due to the thoughts and pioneering efforts of Dr. Jacobus tenBroek and through his tireless work individuals have been able to participate fully in our society so it's fitting as we gather here today under the auspices under his work not only to honor, but more importantly as he would say if he were standing here, to continue and move forward to continue greater gains, greater recognition and greater acceptance under the civil rights laws of our nation.  Throughout the time that I had the honor of serving the people of Connecticut in Congress there was no issue as important to me of my work to ensure that those most in need in our nation received the opportunity to have both their full potential and the full participation in our society.  Marc has already mentioned my sister Carol, but I think it's important to share my thoughts over the years.  My sister was born in the 1930s with cataracts and today modern technology would not have happened decades ago.  And so she grew up legally blind as we would say in those days.  But my mother and father were remarkable people and had resources to make a difference.  So those New York Times books and machinery that filled our house as a child growing up, to watch my sister go through school achieving the success she did, earning two master's degrees, reviving America source to teach in the United States with Nancy Ranbush and then running schools teaching them in California, Connecticut, and Washington, D.C., entering public education in early childhood development specialist for 20 years and retired after 41 years of teaching.  This was a person who affected the lives of thousands and thousands of people.  There's hardly a day that goes by when some child, not a child now, an adult walks up and tells me a story about how they had my sister Carolyn as a teacher and what a difference she made in their lives as a young student starting out on their educational journeys and so an example obviously had it not been for my parents having some resources to make a difference, but more importantly a commitment that my mother and father had that this bright, young woman was not going to be deprived the opportunity to achieve her full potential and to name a difference not only in her life, but the lives of so many others.  What a difficult world it would have been for some of those children had they not had Mary Carolyn Dodd as their teacher and that's exactly what we're trying to achieve in these efforts, to make sure that every generation, that every Mary Carolyn Dodd can achieve their potential and make their contributions that all can benefit and enjoy as human beings.  So in my first days in Congress in the 1975 when I discovered that you could not be a foreign service officer in the State Department if you were blind was my first act as a member of Congress to get ahold of -- 

[Applause].  
>> And say what are you thinking of possibly?  
The whole idea again we have suffered from over the years is that people can't imagine -- it's not that they're cruel or vicious or mean spirited.  They just don't understand in a sense the capabilities of potentials and in so many different areas.  Obviously one we're talking about today.  But nonetheless all areas and so that would not have happened had it not been that I was blessed as a child growing up in a large family with a sibling that had demonstrated over and over again the importance of all of that and I'm over the years and again with mark and so many others working on those issues, the 504 efforts going back to the '70s obviously.  I was proud to be I think one of the first, if not the first, one of the first cosponsored in 1989 of Tom Harkins American with Disability Act and today I'm surprised at -- I was sitting over my table over lunch, I miss my colleagues in Congress.  I don't miss being in the Congress.  What were you doing Friday night?  
I was in bed at 9:00 o'clock.  I slept so soundlessly knowing that several blocks away they were up until 2:00 in the morning.  But let me just say if not here, what a gift the State of Iowa has given to the country and the world than my friend Tom Harkins, just remarkable.  


[Applause].  
>> And I served with Loel Weeker and so many others that were part of that to see the passage of that legislation and to see the difference it made.  Marc mentioned HABA, the health American vote act after 2011 and I sifted through all of those negotiations and I kept on making the point, the right to vote is the right upon which all of the rights depend in my view.  It was hard to single one thing out.  But if you don't have the right to vote and the right to vote independently, then every other right that we have to achieve through our democracy processes is at risk and so I must have said that line a million times as I tried to build support for a meaningful election law reform in the wake of what had happened, not because of results but when you looked at error rates and the millions of citizens to participate independently in the voting process, again, one of those issues affected as a child when I watch, I watched my sister, this highly intelligent, gifted, knowledgeable person show up on a polling place in my State of Connecticut and to have someone go in with her to cast her ballot was infearuating to me and we were through the 20th century and we haven't figured out something we all crawl about as Americans, this ability to have democratic re-elections with participation from everyone, which was a myth for millions of Americans, particularly those for signing disabilities to participate fully, the opportunity to make those choices independently.  So while the law does a lot of good things, one of the best things it does is to see to it that we made voting accessible to every single American and you do so independently.  And...
[Applause].  
>> Things are being developed still, states and counties and so much this is run at the local level.  So while there is a federal law now and we have provided provisions, not as strong as I would have likeed.  Had an awful time getting this done here, to bring actions under the civil rights law and that legislation are limited.  I fought as hard as I could.  I got some, but it needs to be expanded and I hope at some point it will be examined, but not today of look agent that law and how we can expand the opportunity to bring rights of action when people are denied because again, so much of it going back to the republic, election laws are totally dependent on which county you live in and which state and whether or not it's open and accessible as they ought to be in our country.  

John Lewis, great friend, call that bill one of the great civil rights acts and it is because not just about election laws.  I'm proud to >> Though the instructional materials accessibility act and again these all come back to stories and I hope in your discussions in the symposium it's an educational process, we never lose the sight of the ability to tell stories.  There's nothing to galvanize the ability of the audience to say let me tell you a story about someone.  Too often we get into this business and we talk in numbers and statistics and the audience we're seeking to motivate, to activate, you can lose quickly.  But like any other historic event, people have known about the holocaust obviously for decades now.  But the Diary of Ann Frank captured the attention of the world.  And Roots, how many have read about the great tragedy of {SHRA*FR} rein our country and yet it was Alex hailly's story that brought this message home in a graphic we that we can understand and so I think it's important as we debate these issues that we remind people of stories of individuals.  The story of accessibility of education is very simple.  I asked a child in Connecticut to come down and testify before the senate one day.  I had never met her before.  Just wanted some child to come from a school and this young lady showed up in blew the entire senate away.  A blind child from Hillford I think Connecticut it was and told a story.  And she was a student, all A's, how she had to wait to get materials in braille because they weren't printed simultaneously with the text that other children were getting and as a result of that, her testimony, that of which I had never heard before, I never heard about it.  My sister was out of school at this point, that they passed the legislation today, blind children get accessible braille materials exactly at the same time as a seeing child does because of that legislation and moving it up into higher education.  Yeah, it may not sound like a big deal do others, but for a child out there trying to learn, the civil rights restoration act.  Nondiscrimination act.  Emmitt Teal legislation act, I don't know how many of you saw 60 Minutes a week or so ago or watched or listened to it.  But there is a case where an individual who was shot and killed, African American, back in the 1960s and it was a cold case and yet because of this office now within the Justice Department, go back and proceed and even though it's getting harder and harder obviously with the passage of time, the ability to actually find people and get new testimony to go after those.  Never want anyone to have a sleep-filled night that may involved some of the worse crimes in the 20th century that know that somehow no one is ever going to bother them again.  So the Emmitt Teal legislation may not solve every civil rights that went out during those days, but not going to stop trying.  And again as an example of what you're going to be talking about, is how do we bring these communities together in a way and stop the separation as if there was two constitutions, two sets of books on civil rights here.  Keeping it separate I think has been one of the things that we need to get over.  I know that's going to be one of the major themes in conversation that you're going to have and while I'm no longer until halls to cast a vote and ballot on these issues, as I told Marc, count me in.  I'm still involved.  I'm not a mogul in the TV or movie business.  I'm 20 days on the job and I'm a mogul!  


[Applause].  
>> Get the job done.  So I hope you'll include me in the mental health parody legislation, again, Ted Kennedy battled on that.  Joe Biden was terrific on the issue.  The day that the TARP legislation passed was the day I managed on the floor, on the senate, the mental health parody bill as well and the great tragedy it was, all the news was about the TARP bill obviously with the financial problems in the country and here is a day that people have fought for years and years and years within the civil rights community to treat mental illness, parody with physical illness and it got lost in all the news that day of the passing of the United States senate.  A classic example again where there needs to be a sense of unity.  Mental illness does not have some sort of a stove pipe where you may be blind or you'll never have a mental illness issue.  And these things come together seamlessly and that sense of unity, whether you're talking about Emmitt Teal, mental illness, all come together and this separation has made it much more difficult and I think we would have been even more successful over the years had we found that early.  That's not the say we haven't been successful.  But a lot more needs to be done and this symposium today will help us get closer to that.  And children and family, spent a lot of time on these issues, I mentioned the education material act early in the process.  So there have been great successes and strides towards achieving Dr. tenBroek's goal in our society and the value and support that we have already realized an enormous progress for this country.  As I mentioned earlier, the disabilities act, the help America vote act to fight these battles and they were battles believe me.  I wished we had better memories because once they're done it sounds like it must have sort of happened this way and the younger people need to know how hard people had to fight and maybe it's -- I guess maybe the fact that we don't have great such memories.  Maybe it's a blessing in some ways because people move on.  But today no one would suggest about undoing the Americans with disability act.  But for those of you with a few gray hairs in this room as I look around, some with no hair at all, that these were incredible battles to get through.  I did an interview the other night with a child from Utah.  She called someone I knew and she was -- she's a debate champion in her town of Logan, Utah and she wanted to talk to me to prepare for her debate on the Americans with disabilities act.  She's 9 years old in a wheelchair in that community and she kept me on the phone for an hour with tremendous questions about the history and what happened and why did people fight against this and what was their arguments and so forth?  
And it went back and caused me to reach back myself.  Having been involved, not the extent of Tom was and Whitekert and I had to go back and review how big a battle it was after 1989 it was to get this done and it is important and I hope in the process those of you who are older, those who may be teachers in the education system, wherever you're from, make it part of that story.  People need to know how hard these battles were to achieve these results.  To motivate people during difficult times to achieve the kinds of successes we're looking for.  Again, I don't need to remind anyone about that and how difficult they were.  It's been, as I said, an honor to have been involved and proud as long as I live.  I have two very young children.  I'm a late father in the parent business.  I have a 9-year-old and a 6-year-old.  Oh, they're my grandchildren.  Someone missed that piece.  

(Laughter) 
>> So I'm running around a lot.  I tell you, that's the other thing.  I wasn't bad considering the alternative of what it could have been.  But I want my two daughters, the 9-year-old has very, very severe food allergies and again just an experience in schools and trying to educate people about life-threatening with the Epi pins and an {TPA} {HRAT} tick and it can be done and it's not easy but it's incredible about the ignorance people could have and not to suggest that this is terribly overbearing, but it's not at all.  It's stunning to me.  I went on a plane and we have to wipe down the seats because it's airborne allergies as well and this steward December was very helpful.  Said we have a child and we'd appreciate if people would not eat nuts and peanuts and she's got about six other allergies and the woman sitting behind us, I was getting the seats all wiped out and she had some big peanut candy bar she was eating and I said apologize, maybe you didn't hear, but the child sitting in front of me has this -- oh, what's she's going to do, break into a little rash.  She was furious.  So even something as this, the educational process takes long to convince people how important these issues are.  

Anyway, again, there's so much to talk to you about and I don't know how you're going to get all of this into your symposium.  But being involved in inappropriate deadly use of restraints is something I championed for a long time.  A story in my state, Connecticut, a young child was restrained in a mental health facility and died because of the failure of training and the ability to understand what the child was going through and this 11-year-old boy lost his life as a result and provokeed the legislation over the years to deal with legislation on the deadly use of restraints and seclusion in mental health institutions.  Those struggling with disabilities received the critically needed support that they have a right to, regardless whether they're needed in the classroom, voting both, health facility, whether it may be and I've been honored throughout the years to have the support of the nation's disability community in these efforts and again many of you in this room, Marc specifically and others in the association played such an important role and making it possible for us to have the success that you have had.  That's not to say obviously that we're out of the woods and we wouldn't be gathered here today if we thought we were.  Today as you all know we face many, many challenges and that is why we could never slow our work to ensure an ultimate goal, and that the work of each of you, of full inclusion of all individuals with disables in our wonderful society we call America.  Hubert Humphrey talked about the moral test of any government of any nation anywhere and that is to treat those who are the dawn of life children, those of you in the twilight of life, the aging and those in the shadows of life, the sick, the needy and the handicap as he said going back decades ago to quote him exactly and as you know those quote shadows need not only be due to a disability or perceived disable.  In fact, we all know not too many Americans were relegated by the society solely due to their gender, color of their skin, sexual orientation or disability.  In that respect, both the civil and disability rights movements are truly one in the same.  Truly one in the same.  
And for their core, both the disability rights movements and the civil rights movement share as their ultimate goal the equal treatment under the law of all people, regardless of whether they are the source of that unequal treatment as an inable to see, the need of a wheelchair, one's gender, the color of one's skin or their sexual orientation.  No matter the source or prejudice, the disability rights and civil rights movements fight the same battles every single day.  Reaching for the same goals and seek protection under the same constitution of the United States.  The disability rights and civil rights communities, it's time that we come together and act as one.  And that is why this symposium is so important and why my sister insisted I be here and, Marc, threatened my life if I didn't come.  But seriously to come because I think it's so important what you can do.  This is an historic meeting.  I use those words carefully.  Not every meeting is historic.  This is historic, of coming together to figure how we fashion this unified effort to make a difference in the lives of people.  The abilities, theal {EPLT} ends and so forth -- the talents are now joining to achieve those same kind of results.  As we all know our struggles to achieve the equality for individuals with disabilities have been held separate from the struggle to achieve civil rights for those without disabilities and today we begin that conversation to end that separation.  Where if we're ever to achieve fully the goal that was the life work of Dr. tenBroek, the absolute inclusion of all Americans in our society, then there's no room for separation between disable and civil rights communities and today we begin that path towards bridging the gap between those communities and today we speak with one voice and I am proud to add my voice to that Clarion call for unity and as I said earlier I no longer sit in the halls of Congress, I want to be available in any way I can to continue the efforts and join with you in that cause to see to it that we achieve that full participation of all of our citizens.  We have never achieveed a more perfect union that our founders have talked about over the years but each generation we're getting better at this.  We have setbacks from time to time.  But each generation bears a responsibility to getter closer to those goals and I think the generation before us in a sense, the generation that served in these last 30 years or so, the Tom Harkins of the world and others, I think can be proudly identified as having achieved tremendous amount.  Now, each generation needs to move that ball forward in a sense and that's why we're gathered here today, to figure out how to do that and then to call upon those in an elective office and private life across the spectrum to participate in that.  There is an old Irish expression, says there's no luggage wrapped in a hearse in a sense and you think about that -- so when you -- towards the end our days and your children look back and say what did you do in your life?  
No one really wants to say, well, you know, I worked every day or we like to think we made a contribution.  In our watch, in our time, and in our own way, only a handful get to be a Congressman or senator or head of a major organization like this, but each one of us has an opportunity to answer that question, whether ever asked it or not and I think as we go through our lives, reminding ourselves that question periodically is worthwhile and you're doing so by being here today, being a part of this symposium, asking and answering that question of what can I do on my watch, in my time, to make difference in the lives of others and as Americans coming together to achieve the goals laid out in so many decades ago, we're on the path to achieving that.  I can't thank you enough for inviting me to be part of your discussion today.  Thank you all very much.  

[Applause].  
>> Senator, in 2009, it came to be the 200th anniversary of the birth of Louie Braille.  You were in the senate in 2007 when we inquired if you could ask that the mint strike a coin bearing braille symbols which would be the first coin ever struck by the United States Mint with full-size readable braille.  That bill passed.  The coin was struck.  You have helped the symbolism of including disabled Americans be represented by a genuine American silver dollar and unlike some U.S. coins, this one is actually silver.  Here is one for you, senator.  

>> Awe!  

[Applause].  
>> It's more than just having a coin, which is huge battles by the way.  There are more suggestions coins here in Congress, so you only get to do two a year.  All we'll ever tolerate.  So winning the battle of getting a coin.  But the money from this we're raising is to actually support the educational efforts because I was stunned to learn when a tiny fracture of the blind population can actually read braille and of course the highest unemployment rates or some of the highest in the disability community were blind.  The ability to read is so critically porn.  So the resources from this besides from recognizing braille and having a nice coin is actually putting resources together to make a contribution to increase the level of competency in braille itself.  So I'm deeply proud to have been a part of that as well.  I thank you.  

>> Thank you, sir.  

[Applause].  
>> Yes.  You're right about that, Senator. $2,217,000 have gone into the braille literacy National Federation of the Blind.  We are matching that with an additional 2 million, $2,217,000 and consequently will appreciate in the United States.  We appreciate you coming.  Now, I said to the senator a few minutes ago, I said, you can count on that.  I said we know that you represent you're mogul-ing around now.  We know you represent this industry and we would like to have disability be represented in a great way in the movie industry and he said you can count on that.  I am looking forward to all of that mogul-ing you're going to be doing, Senator.  Thank you very much for being with us today.  

[Applause].  
>> We have another person.  This is Andy Imparato.  He is now senior counsel and disability policy director for the United States Senate Committee on Health education, labor and pensions.  

Chaired by Tom Harkins of Iowa.  I would give you the rest of his introduction, but it would take some of his time.  Andy Imparato has been the executive of the American Association of People with Disabilities and one of the reasons that this conference is as well known and as successful as it is is that Andy Imparato wanted to promote joint work in programs dealing with disability among entities representing disabled people and he wanted to have disabled people be a greater part of that work never before in history.  He asked that we have joint sponsorship of this symposium which we were pleased to be able to do.  It is a pleasure to welcome here our friend, Andy Imparato.  

[Applause].  
>> Thank you very much.  I'm not a senator and I'm going to be brief.  I really appreciate the opportunity.  I've been at each one of these conferences.  And it's been fun to watch them grow each year and to see the caliber of the speakers that we have had every year and really that is a tribute to everybody at NFB, everybody on the steering committee, but particularly Lou Ann Blake who works very tirelessly -- 
[Applause].  

>> You know, I want to say I'm on my second tour with Senator Harkin.  I worked for him in '93, '94 and then after going to the equal employment opportunity commission and the national council on disability and then AAPD for 11 years, I came back in November and it's been a great reminder for me of what an extraordinary leader we have in the United States senate and two very important roles.  He's chairing the committee that Senator Kennedy chaired for so many years, the committee on health relations and labor pensions, which is the lead committee on much of civil rights policy, the lead committee on a lot of health policy, labor and employment issues.  And Senator Harkin is constantly asking whether he's working on the elementary and secondary education act, the workforce investment act, the higher education act, health care reform, constantly asking how is this going to work for people with disabilities?  
How is it going to work for children?  
And how is it going to work for adults?  
What can we do to make sure that people with disabilities are having their needs addressed as part of this legislation?  
And to me, the chance to be back there with him as he's chairing this committee surrounded by staff who know how committed he is to these {AURBL}s is a real once-in a lifetime opportunity.  He's also the chair of the appropriation sub committee that funds labor and health relate services social security and education.  So he has a -- a somewhat unique role in the senate to be able to pass legislation and then make sure that funding of legislation is a priority.  
I'm going to be brief.  I'm working on a number of things for Senator Harkin, but I wanted to pick up the theme that the commission struck this morning and around the unique opportunities we have for people with disabilities.  
Senator Harkin spoke earlier this week to the U.S. chamber of commerce and he focused on some data from the bureau labor is that 'tisics that have not gotten a lot of policy from -- we have not gotten -- that was a long fight that senator Harkin was part of, Tony quell low was part of.  2008 the labor of bureau statistics started collecting monthly data on unemployment rates and started reporting the disability data and a lot of people have looked at the unemployment numbers for people with disabilities but from our perspective that's not a significant of a number because that only represents people who are actively looking for a job and most people with disabilities who are not working are not actively look for a job, so we don't show up in the unemployment rate.  So the number that we focus on is the labor force party rate, which is the number of people with disabilities who are working or actually looking for a job and that number in March of this year was 4.9 million, which represented about 32% of the working age population with disabilities.  We thought it was interesting to look at how that number had changed in the time that we had been collecting it and there's seasonal differences so we wanted to compare it to the same month in prior years, so if you look at that March of 2011 number and compare it to March of 2009 which is the other -- as far back as we go, that number has gone down by 395,000 workers.  In March of 2009, there were 5.3 million people with disabilities in the labor force.  And in March of this year, that number was 4.39 million.  
So then we looked at, well, how the does that compare with what was happening in the labor force overall?  
The number for the labor force overall is a much higher number in March of 2009.  141.9 million and it dropped by about a million to 140.9 million in March of this year.  

So two interesting things that come out of that for us, one is more than 1 in 3 of the people who have left the labor force in the last two years were people with disabilities.  So in terms of the disproportionate impact that the recession has had on people with disabilities, that's a pretty striking number.  The other thing is if you look at as a percentage going down from 5.3 million to 4.39 million was about a 7.5% reduction in employment for people with disabilities.  Going down from 141.9 million to 140.39 million was about a 0.7% reduction for the general population.  So the rate at which people with disabilities are leaving the labor force is more than 10 times the rate for the general public.  
So senator Harkin was in front of a business audience and he said two things:  We need to stop this trend.  We just celebrated the 20th anniversary of the ADA.  We can do better than this.  And as a business community, I need you to do what the president did last year, which is start setting some public goals and benchmarking against those goals so you know -- you actually know that you're doing in this area and he pointed to Walgreens.  Walgreens set a public goal that 20% of their distribution center workforce would be workers with disabilities.  First they set a goal of 10% and when they were close to hitting that, they increased it to 20%.  CSC set a public goal around hiring people with disabilities two years ago and last year 11% of their hires in the U.S. were people with disabilities and they actually track that and they report out on it.  And I think a lot of lawyers that work for companies are telling them, you can't set goals in this area.  You can't ask people if they have a disability.  You're opening yourself up to liability and there's leadership in the business community that have said no, we don't care.  Everything that matters to us we measure.  This is something that matters to us and we're going to start measuring it and that was Senator Harkin's message earlier this week, I want you to set a goal.  President Obama signed an executive order last year calling on the federal government to hire 100,000 new workers with disabilities over the next -- between now and 2015.  So picking up on that, Senator Harkin said let's try to get that 4.9 million number up to 6 million by 2015.  That would be a 20% increase.  In the federal government does its part, that gets you 100,000 right there and then we would need to add another million.  If you look at the federal government as a percentage of the workforce, the federal government is about 1.8% of the workforce.  So if they can hire 100,000 people, they should be able to get the rest from the other part of the country.  One of the things that I see as an opportunity is getting the public sector more broadly to follow the lead of President Obama and set some goals for public hiring, state of Maryland, Baltimore city and around the country.  
From Senator Harkin's perspective, there's nothing more important to him right now than increasing the rates of employment for people with disabilities and very frustrated that it's not raised in an incredible way since the ADA passed and frustrated that they have been getting worse and so disproportionately worse in the last two years so what I wanted to say to you is we really invite the opportunity to work with the Nation until Federal of the {PWHRAOEUBLD}, with AABD, with all of the groups represented in the room to really get serous about moving those employment numbers up and get serious about understanding what are all the factor that is are leading people to leave the workforce.  One of the things that senator Harkin pointed to is what this means for social security disability applications.  In January of 2008, the social security administration was getting about 200,000 applications a month for SSDI.  At the end of last year that number was up to close to 250,000.  Big increase.  Again, it's not a surprise for people who are used to looking at when there is an economic downturn, there's more applications for benefits but there is a lot of money involved in this and we're having a discussion as a country about the future of our entitlement programs.  I think there is an effort to circle the wagons and that's important as Wade Henderson talked about but there's also an opportunity to say if we can do a better job around disability employment and make sure people have the kinds of jobs that are going to be clearly more attractive than being on disability benefits, then that's going to have a very positive impact on the economy overall.  

So again, this is a great opportunity working with Senator Harkin.  The ranking member of our committee, Senator Henzy is also committed to increasing opportunities for people with disabilities.  We are working with him right now to increase alternatives for opportunity so they're not subject to low wage jobs and appreciative of the Nation Federation Of the Blind on that issue.  Again, I'm here to say I'm in a new role.  But I'm still part of this community and still trying to do everything I can to advance the goals of the ADA and now I'm doing it with an incredible partner and senator Harkin who is very committed and in a great position in the senate to do this.  We can't do it without your support.  The House is a very different place than the senate and I think part of our job over the next two years is to educate our members of Congress.  
Take what you learn from this conference, take your agenda coming out of this conference and take the time to sit down with my counterparts and your senators who represent you, your House members and exlain to them what are the civil rights issues for people with disabilities 21 years into ADA?  
What are the civil rights issues for children with disabilities?  
35 years into IDEA and what can we do as a country to set goals around high school graduation rates with regular high school diplomas.  Set goals around poverty rates.  More than a quarter of people with disabilities are living in poverty and there is a lot of number that is are not where they need to be and I think in our role in the health committee, we're trying to set some goals, build bipartisan support and get the business community behind it but probably more importantly, get the disability advocacy behind it so we can all be pushing in the same direction.  I know we're running up against the workshops.  If we have time for questions, I'm happy to take a couple.  But also happy to stick around informally to do it also.  Thank you all for having me.  

[Applause].  

>> How would you feel about taking up with the next section in 10 minutes or so and making an effort to find a few minutes for Andy to answer questions late this afternoon?  
Very well.  So can we gather in the meeting room in 10 minutes?  
Very good.  Thanks, Andy.  

(Main room) 
>> All right.  So we'll come to order if we may.  

First page this afternoon...when the messenger is the message...for this we have three people, Scott Labarre, Larry Paradis, Michael Waterstone.  Scott is principle and his practice focuses on employment law, disability rights, social security appeals and Randolph Shepard Act cases.  He has represented clients in federal and state court throughout the United States Larry is executive director and co-founder -- codirector of litigation for disability rights advocates.  He has handled many precedent-setting ADA cases in areas such as employment, housing, transportation, education, insurance, and public accommodations.  Prior to co-towning DRA, he worked as an associate and partner at Miller, Starr and Regela.  Michael waterstone is associate director dean of academic centers and the Jay Howard Z-man fellow and professor of law at Loyola law school and prior to that taught at the University of Mississippi Law School and worked as an associate in the Los Angeles law firm of Munger, Tolas, Olson.  He also clerked for the honorable Richard Arnold on the United States court of appeals for the 8th circuit.  

These three are going not to make presentations, but to discuss the matter among themselves and to stimulate thought processes that you may then turn into questions.  Here is your panel.  

[Applause].  
>> Well, Good afternoon, everyone.  It is indeed an honor and a pleasure to be here at the 4th annual Jacobus tenBroek law symposium.  As a blind attorney myself, I've always held in high regard the example that Dr. tenBroek set many years ago.  Unfortunately I am young enough that I wasn't even born at the time when Dr. tenBroek passed away and certainly that can be said for many of us in the room.  I'm not sure if there's anybody not room that actually knew Dr. tenBroek or not, but what a profound and amazing impact he has left, not only on our community, but for our society in general.  
We have been talking today about what a wonderful and great, free society it is and one of the reasons is because we have had people like Jacobus tenBroek and what our panel is going to try to do this afternoon is talk about ways that we as lawyers with disabilities can present the right message when the messenger is the message.  And even though we're speaking from the experience as lawyers with disability, Larry and I, we don't think I has to be an exclusive club.  In other words, you don't have to be a lawyer to be able to present the right message.  But you got to be able to get the right message across, of course and that's what we're going to talk about today.  And in the first part Larry and I and then Michael can chip in too, as he wishes, we're going to talk about some personal stories.  Some encounters we have had as being lawyers with disabilities and how that has affected the cases that we work on.  As all of you know, I am blind.  And in many ways it's kind of nice to be blind.  Why do I say that?  
Because my disability is obviouslyment it's immediately in play.  There is no hiding it.  Therefore, I don't have to worry about issues of disclosure, et cetera.  
The topic of my disability is immediately at issue and then we can go immediately to work on the message and how we create a positive message of our disabilities and our life experiences.  
Obviously I'm somebody who doesn't wake up every morning thinking about my blindness.  I don't think about how sorry my life is, how different it is because I'm blind.  I often in many ways have to be reminded that I'm blind, and I'm not reminded about my physical limitations when I venture out into the society in general.  I'm of course reminded of the social limitations.  When I walk out my door every morning to head towards my office, I'm disregarded as a father, as a husband, as a homeowner, somebody part of my community.  But it usually doesn't take very long while wandering out there in society before somebody realizes or helps me to realize that I do face great limitations and those limitations are social limitations.  And long ago when I was a young and naive person, I thought I'd go into law because perhaps this profession would be more enlightened.  Perhaps because we are taught that we are all equal under law that lawyers and judges themselves would treat my better than a lot of people I run into just in every day life.  People that think may life is a tragedy simply because I have a disability.  Well, you realize, of course, that it is dangerous to make assumptions.  
I'll never forget when I was a very young lawyer and part of the young lawyer's division of the American Bar Association and I went to my first ABA YLD meeting.  And I went to the room where this opening ceremony and session was to be held and I just walked in.  I had taken no more than a couple of steps and all of a sudden somebody came running up to me, sir, sir, you're in the wrong place.  This is a meeting for lawyers!  
And I informed the person that I was in fact a lawyer and that obviously I had found the right place.  And that person of course was extremely embarrassed at what they had said.  And obviously that person echoed what a lot of people believed about blind people and people with disabilities.  We couldn't be lawyers.  All you have to do is show up and the fact that I was blind obviously meant that I was in the wrong place.  That, you know, like every blind person, I just was lost and wandered into the wrong room and this kind of conduct, it repeats itself throughout my career.  I don't know how many times I had been in court or in other proceedings where the judge will talk to somebody else other than me, where the judge will assume that I am the client and when I actually pipe up and say, yes, Your Honor.  I'm Scott LaBarre, counsel for whatever.  There is often times a long period of silence in the courtroom or hearing room or whatever it is.  Oftentimes on the rare occasions when I do take my legal assistant to various hearings or court appearances, court staff and the judges talk to her, asking her, well, what would he like?  
How would he like the room set up?  
Is there anything we need to do for him?  
And I'm sitting there going, huh, hello?  
Him is here.  
(Laughter) 
>> This is what him would like.  
And of course it goes on and on.  And my good friend out there Dan Goldstein have been in a lot of proceedings together and they always talk to Dan first and they always ask Dan what I would like.  This happens from in the courtroom to the restaurants and so Dan of course has picked out many of my meals and -- (laughing) -- and fortunately he's got good taste.  
>> Particularly with wine.  
>> Especially with wine.  

(Laughter) 
>> But obviously the point is that we are not treated as equals, as somebody -- as people who are part of the profession -- as lawyers who have the right to participate just as any other lawyers do and I'm now going to turn this over to Larry for some of his stories.  
>> Well, when I go into court, I often think about how recent it has been since FDR had to hide his disability, and what the message was that -- was sent when he felt that he could not actually let the public know that he used a wheelchair because it would be like being disempowered and the lengths to which he went to hide that disability.  It wasn't very long ago.  And really society doesn't change that fast.  The way people assume a physical disability or a mental or learning disability means that you are less able than others to actually perform your job.  

And when we were asked to talk about this issue of when the messenger is the message, I went to Wikipedia and looked up the theme and it came up Marshall Mccluean talking about when the media is the message and talking about the way in which the message is sent -- influences what the message is and how it's received.  And so I thought, well, yeah, that does apply to lawyers and add slow days for disability -- advocates for disability rights, that the way we send that message does have an affect.  And so I thought where are the ways that we can use this theory to improve the way we get the message of disability rights across.  

One way is through giving our clients a voice in legal proceedings and others.  
Allowing the Deaf client to actually communicate and sign to the judge and jury.  

I went back to one of our cases where we were suing UPS to get accommodations for Deaf employees in the work place and the first witness I put on the stand was the named plaintiff and I spent about a half hour asking him to talk about the role of sign language in his life.  And how he uses it to communicate daily and why that matters in the workplace.  And the judge really connected with him because the judge didn't know anything about sign language.  He hadn't ever experienced it before.  And the judge turned to him and asked him, so, how do you use the interpreter?  
What is the role of the interpreter in the process?  
And the judge -- by letting the witness talk from his own experience, really got the point of what access means for that community.  

In another case where we were trying to get access for wheelchair user to a shopping store, we put on a teenager deliberately, a young girl.  She used a wheelchair and communication board and we spent a lot of time allowing her to communicate to the Court about why she cared about being able to get through the merchandise racks and basically the message was that she wanted to get across was I want to be able to shop like my friends and just do what every other teenager does.  But to get that message across, we actually had to have silence in the courtroom while she typed on her communication board to answer questions.  And that actually was a golden moment in the case because in litigation, in trial, there's almost never silence.  There's there urge to fill that space of silence with somebody talking, but here the judge got to see what that person's life was like and it was a tragedy if people actually slowed down a bit and let her actually have her own voice.  So having the clients talk about their daily experience is one way to send the message.  In some structured negotiations I shared with Dr. Mauer, there's a key point in any sort of those negotiations where Dr. Mauer says let me tell you why access matters to the blind.  And he gets heard because he's talking about the experience that he himself has experienced.  
And that is more powerful than all the arguments that I or Dan Goldstein or Scott LaBarre can make about why the law should require this or that.  Dr. Mauer says the blind are entitled to be part of the society and we will not take second-class citizenship and when the corporate members hear this directly from the client who is a person with a disability, they hear it and they get the message.  So that's one way in which the messenger is the message and we can use that to better get across our work.  

The other way is by having lawyers with disabilities be taking on these cases and be obvious about their own disability and using that by expressing that people can be as good a lawyer, as good an advocate as anybody else.  I think any law enforcement with a major disability has a lot of war stories to tell about access to the court system and barriers they have experienced and sometimes they're funny.  Sometimes they're painful.  One that I remember really strongly is an access case for wheelchair users where the judge was in his 90s, that's federal court, lifetime tenure and he had to struggle to get up to the -- to his bench.  He had to have two clerks assist him up four steps and he's holding on to the handrail for dear life trying to get up to the bench.  Takes about five minutes and everybody is worrying is he going to fall, is he going to make it?  
And he makes it finally to the bench.  And then the bailiff sounds out, all rise!  
Which happens in every courtroom, every hearing I've ever been to.  Everyone rises but me.  And the judge is peering over his bench and he can't see my wheelchair.  So he says, counsel, did you hear?  
They said rise!  
So I wheeled out from around the desk and said, Your Honor, that might be a little difficult.  

(Laughter) 
>> And it cut through the tension and we got some good rulings.  

(Laughter) 
>> And it was ironic that the whole case was about access for people with disabilities.  In that case, wheelchair users.  The judge could have used a wheelchair and gotten up to that bench much easier and we got to the point that access is not something that is a concern for others, that people with disabilities are not this separate group that don't participate in daily life, including the judicial system.  But that it is part of main stream society.  So, Scott, let me ask you one question.  Because you talked about this.  
>> Yes, sir.  
>> Some of the personal injury lawyers out there representing people with severe injuries use disability to try and argue that their client's lives have been devastated and that the jury shall award $10 million because their life is now worthless.  How do we deal with that kind of message?  

>> And this is a real problem because these lawyers of course are trying to go where there is a -- what they think is a path of least resistance.  What is the easiest thing to do?  
What is easiest to prove?  
And of course it's easy to prove that if you're an individual with a disable, your life is tragic, right?  
You have great losses.  You don't really even have to prove it because it goes unsaid.  Our society doesn't look at us as people who experience the world in a different way because of our disability.  They really do look at us as something that needs to be fixed or cured or medically corrected.  We're broken.  I was going to talk about at the end, but now it's appropriate.  Dr. Mauer in one of his best speeches in my opinion, the value of decision in 2009, talked about the fact that society regards us as broken, nondisabled people.  And specifically because he was speaking to the convention on the national federation of the blind, he was talking about the fact that society regards us as broken sighted people.  Something to be fixed or cured.  So how do we get over that?  
I mean, I'm sure many of us who are lawyers with disabilities have gotten calls from these PI attorneys who say, hey, listen, I need an expert witness and, you know, you know a lot about blindness or whatever, so why don't you come and tell the jury how terrible your life is.  
And I refuse to do it.  
And what I tell them is if you want me to come and say that blindness is a significant disability, I will say that.  It is a significant disability.  Not because of the physical limitations.  The physical limitations can be dealt with.  There are compensatory measures.  

However, if you want me to come and talk about the social limitations, to talk about the prejudice and those kinds of barrier that is are constructed for us and how main stream society erects those barriers in our path, I'm happy to do that.  
But I am not going to go up on the witness stand and tell your jury how terrible life is and how every day I wake up wishing that I could see and if God could only grant me some kind of cure, my life would be complete again.  I will not do that.  

And that's the message that we have to send out.  We are not broken.  We don't have to be fixed.  The effect of disability is significant.  I don't think anybody would deny that.  Causes you to reorder your life in some major way, but it doesn't make it any less of a life.  


>> Now, one issue that concerns me and I think everybody here is -- whether the legal profession itself is accessible, whether it lives up to the ideals of equal opportunity for people with disabilities.  Now, my own personal experience...when I became disabled during law school, I really redoubled my efforts to be as good a law student and then as good a lawyer as I could be, partly in defiance of disability.  And so the last thing I want to do coming out of law school was disability rights work.  

So I went into a business litigation firm and I struggled up that partnership track and I put in as many hours or more as everyone else and I identified with having that success for me meant making it in the nondisability world.  But it was a very lonely life out there.  Doing work that I didn't really care about.  
And it was only after getting through that, making partner that I realized this isn't what I went into the law to do and I wanted to use the law to actually make social change for people like myself, people with disabilities.  

Now, what's interesting is I see other law students and new lawyers following the same track, often saying if they have a disability, the last thing I want to do is disability rights work.  I don't want to be that lawyer with a disability who does disability law, just disability law.  As though "just" means it's not worth as much as any other types of law.  And, Scott, have you ever noticed that?  

>> Absolutely have and I'm afraid to admit that when I first was in law school I found that same track.  I didn't want to do disability rights work at first.  I did think it was less than.  I felt this urge -- I felt compelled to be the super blind lawyer dude and therefore I had to do {WAEFR} I could to prove myself in whatever area of law I wanted to prove myself in.  And during law school I worked for large firms in Minneapolis.  I went to the University of Minnesota law school and I clerked at some very large firms and I did pretty well.  But I realized from those experiences that I really didn't care about the corporate problems at 3M to be honest with you and -- (laughing) -- and when I first went into my own practice, I intentionally did a lot of different kind of work.  I did PI cases and I've done some business law cases and all kinds of things and I'm happy to litigate and advocate for people, but where my passion is, is representing people with disabilities and of course in the National Federal of the Blind, I've had the opportunity to represent a lot of blind people and there is no shame in that.  I think it's putting my talent to use and making a difference.  And one of the things I wanted to kind of circle back to, Larry, is we as lawyers with disabilities have the ability to make a statement as well about our disabilities.  I very intentionally as a solo practitioner go to depositions or travel on my trips without a sighted assistant.  And I do that because I want to clearly demonstrate to the Court or to opposing counsel that the blind person can be in charge, that I can manage the documents, that this is my deposition to take.  You're going to talk to me.  And so I very deliberately make that effort.  Now, does that mean I never use an assistant?  
No, I do.  I think I use my legal assistant just as other attorneys would use their legal assistant.  But the message that I always try to get across as loudly as I can is that I as the individual with the disability, I am the one in charge.  This is my case.  Don't talk to my assistant.  You talk to me.  

And by demonstrating the independence, by demonstrating the efficacy of using alternative techniques, it does make a difference.  

I remember one case in particular against the federal government, I was representing a blind man -- (clearing throat --) who worked for the air force Audit agency up in Spokane, Washington and he went blind and they didn't want to let him use a reader and they didn't want to let him use a reader to perform Audits and this was -- gosh, this case was in the mid '90s, so readers were much more important and still are, of course, but readers were much more of an accommodation for blind people than they are now.  And the government didn't want to let him use a reader because they thought that as an auditor, he had to independently visualize and observe everything visually in an independent manner and you couldn't use any kind of medium to get that information.  Well, we litigated for several months.  I did lots of depositions where I was the only one on my side.  I didn't bring my assistant.  I used braille.  I demonstrated that a blind person could use alternative techniques effectively.  Well, the government settled with us for -- in the mid 6 figures and the assistant United States attorney told me afterwards, there's no way I'm going to let this case go to trial.  You would have been exhibit A against us.  We didn't want a competent blind person parading around the courtroom.  So you can turn the paradigm around.  You can make your disability an individual.  You can demonstrate the control, the confidence and respect that should be paid to us as people.  

>> Now, Scott and I also wanted to make sure that the message that we would send out is that not just to say well lawyers belong in the leadership role in this movement.  Of course we need the resources of dedicated, talented attorneys without disabilities.  We are so far away from our goal, the goal post of a society that provides equal opportunity, that we need every asset out there that we can tap into.  And of course many of the attorneys in the private bar and the public interest groups without disabilities are key to our success.  

At the same time we do want to see more attorneys with disabilities making it in the private bar.  
The statistics on access for people -- lawyers with significant disabilities making it in business law firms is just horrendous.  An organization called NALP.  The acronym doesn't fit its name.  Essentially it's the organization that looks at representation of people in law firms and tracks who's making it and it has a number -- it has hundreds law firms that participate.  They did a poll to see how many lawyers identified as having a disability and it was less than 1 quarter of 1%.  

And that's just shocking and a book was just published by the ABA commission on mental and physical disability called Lawyer Lead On, it's available on their website, that has letters from lawyers with disabilities to new law students with disabilities talking about their experiences.  And it is a very moving book with stories about how so many people with disabilities out there trying to make it in the private law firm world struggle, feeling alone, without any support, facing social barriers, physical barriers.  Deaf attorneys not being able to get sign language interpreters.  I of course experienced many courtrooms that were nonaccessible during the years.  I used to chart my day by finding out where there might be a bathroom in a nearby building near the courthouse so I could get to a bathroom near the break.  Now, that's somewhat better these days after 20 years.  But still when I put on a witness in a wheelchair, there is almost never a witness stand that's accessible and what kind of message are we sending when the justice system itself is not accessible?  
So, yeah... so I want to make sure we left time for Michael to talk about a study he's been doing.  


>> And certainly, Michael, if you want to make any comments on anything we have said, please go ahead.  But I find your project most intriguing and I think it will have impact.  

>> Thank you, both.  Part of my really just wants to keep sitting and listening as I'm sure we all do.  

And I want to thank the NFB and Dr. Mauer and Joanne who I know worked tirelessly to put this together.  This is the first time I've had the pleasure of attending this symposium and truly it's extraordinary.  I've never been a part of anything like it and it's such an honor for me to be on a panel with Scott and Larry who are two lawyers that I've longed admireed and looked up to their work.  And to the extent I'm adding any value here with the study that I'm doing, I'm looking at what they're doing and serving as a source of chronicleing it, ideally getting us to think about what are thing that is are done well.  How are just lawyers that bring disability cases different from other cause lawyers.  So that's the nature of my project.  And I think kind of bringing in some of the themes of today already that we have heard, right on paper doesn't necessarily mean a law.  We know that, right?  
Rights need to be enforced vigilantly and these two gentleman, three gentlemen, and all of you in the room are engaged and that's what I'm studying in this particular project.  So in previous work, I've looked at the Supreme Court cases that have been decided under the Americans with disabilities act and one of the things that I noted as others have, is that these cases that have gone to the Supreme Court are often brought by lawyer that is are not formally affiliated with the disability rights movement in any way and when you compare this to lawyers with conservative causes, the gay rights movement, to the LDF, that's different.  Where cause lawyers from those groups have quarter backed some of the key cases up to the Supreme Court.  So with this project, I wanted to really look at disability caused lawyers, compare and contrast their work with other cause lawyers and maybe even test some of what we as academics write about by actually talking with people that are doing the work, which is really more novel than it should be.  


What I found is {TWRAOU}ly fascinating and to me and I think to you and I'm really using this as an opportunity now that I've spent some time learning about this work, to hold the mirror back up and kind of say, this is what we as a community are doing and abelong the way I'll offer some modest thoughts for what will work, but I think it is a useful reflection exercise.  

So in this project I wanted to interview and talk to lawyers that bring disability rights cases.  What I'll refer to as disability cause lawyers.  There are any number of ways to construct such a sample of those lawyers.  What I did was started with the disability rights bar association and I requested and received the permission to talk to many of the lawyers on the executive committee.  I excluded some people, hit areas in certain cities.  I really wanted to do as many of these face to face as I could, so some were pure geographic decisions and I picked up a couple of other lawyers that were in cities that I was going to be visiting along the way.  So let me stress what this universe that I talked to and I talked to many of you in the room, is not statistically significant.  I have done no more than talk to 13 lawyers.  I think it's -- anything I have to say is representative hopefully of the 13 people that I talked to.  But in an ideal world, I would talk to all of you in this room and one of my aspirations is to make this project bigger, turn it into a book and instead of talking to 13 people, talk to 100.  So I'm very cognizant of the limit takes of what I found.  

That said, you know, I've got the first mover advantage.  I've talked to more people than anybody else have.  So I think I'm entitled to offer some reflections.  They were wide ranging.  I talked to you all about your background, your current office and organizations.  The economic model of the law firm, the type of case that is are brought, why those cases are brought, relationships with clients, Supreme Court cases, use of the media, and connections with disability cause lawyers and cause lawyers from other civil rights groups.  

So groups...so what I found?  
I talked to lawyers both who have private law firms and who work in public interest organizations.  I didn't really talk to any active government enforcers.  There was as you might expect a reliance on attorney's fees to bring cases.  Nearly everybody I interviewed identified the Buchanan case, reversing the catalyst theory, as harmful to their practice so there's no surprise.  But what I did see which I haven't reflected on and nobody's really written about, was some interesting work around Buchanan which included perhaps more notably bringing cases in jurisdictions that have state damage law cases like states like California, Massachusetts to get around the cannon mutant problems and there are some things I can talk about in the G&A.  In some cases lawyers were able to -- if they were able to secure a company makes a change for example on something like website accessibility in California, you have won the battle, right, because they ear going to change it everywhere and you can get a national result even in you don't get a national ruling but in other cases it leads to jurisdictions like California and Massachusetts simply being more accessible than the rest of the country.  

I saw lawyers who had very deep relationships with their client.  And in most cases these lawyers had some significant life experience with disability.  Some lawyers serve clients with one type of disability primarily.  Others took more of a cross-disability focus.  I saw some lawyers that represented very strong clients, strong institutional clients, broad base membership organizations.  And in these cases these clients had a very good sense of the type of litigation that they wanted to bring and why they wanted to bring it.  So these lawyers really were responding to community need.  

Unlike other groups and by other groups I'm referring to lawyers with the legal defense fund, conservative cause lawyers, lawyers for the gay rights movement who have all at least in some ways put a significant part of their agenda, made the Supreme Court a significant part of their agenda.  The disability cause lawyers that I interviewed nearly to a person had a very deliberate disengagement from the Supreme Court.  And I kept hearing, why would I want to go there?  
Why would I ever quantity to case in the Supreme Court?  
My whole goal is to stay out of the Supreme Court.  And as I mentioned in some cases they were able to get national results without a national ruling.  This is a group of lawyers that is extraordinarily pragmatic.  They viewed Supreme Court cases as unfortunate accidents and there were certainly some level of frustration that these cases have been brought by people outside of the community, but what's interesting to me is that it had not really impacted their work.  The lawyers that I was talking to, they didn't like the Supreme Court cases with the narrow definition of disability.  But it did not impact their day-to-day practice as much as one might think in part because they were representing people that even under the most restrictive definition of disability had been covered, so as an academic, this is interesting to me.  We obsess about Supreme Court cases, oh, what if justice so and so said this, then the world would be different.  And then here we had a group of lawyers that were getting structural reform under the ADA for a certain category of people with disabilities.  So we really do have a 2-tier structure for people with core disabilities and others with more marginal disabilities.  


In terms of Supreme Court litigation, there was discussion of trying to organize a better movement response but the reality is that there's not a lot that can be done.  There is a private right of action under the ADA, anybody can -- if they get lucky, take a case all the way up to the Supreme Court.  There are some accounts for movement lawyers playing whackamo.  If it goes up, try to knock it back down.  But that's a hard thing to do.  There was at least one success, but that's not a high probability success strategy.  

I probed these lawyers on disability constitutional law, which is something we'll be hearing from my friend and colleague Ruth Colger and Bob about tomorrow.  

Pretty much a nonstarter.  What I heard was the constitution's bad.  Why would I bring a constitutional claim when I have such a rich statutory playing field?  
Similarly I have written these elaborate theories of how we can view disability as a social construct and thus aggregate people with different types of disabilities together for class action purposes.  Pretty much an academic exercise at this point.  It became clear that nobody in the field is really pushing this.  With some exceptions.  Now, again, depending on how the Supreme Court decides Wal-Mart, maybe that will change.  I'm not all that optimistic.  I'm guessing most of you are not either.  What I really probed you all on why are you litigating, what are you trying to do?  
I think the best way to encapsulate the response is trying to make a point.  I'm trying to make a point.  This is not about some abstract principle of law.  I want to change the behavior of a particular defendant ideally situateed similar defendants even if they are not part of the lawsuit.  I'm trying to transform industries.  Occasionally disability cause lawyers are forceed into a case defensively, to enforce some fundamental right, when state agencies take children who have blind parents away.  The community is forced to respond to that.  

Some lawyers that I talk to did do employment cases.  But a number did not and when I probed them on this, the response was these are bad cases to make a point.  They're incapable of aggregation, you get stuck on individualized issues and there's already an established bailiff's bar that's going to -- plaintiff's bars that {AOEG} going to take these and even if we do take these, we're going to lose.  
I'm not here to pass judgment.  That's not the purpose of this project.  But I do want to ask questions and challenge things.  I think one call to the disability cause lawyering community is I think we need to do more here.  I do not think we can and doe Kate the employment space.  I think our colleague that is are working in this area need the support of more of us to do these types of cases.  I think we have seeded ground and I think that we'll be getting now post-triple ADA into the terrain of reasonable accommodation, undue hardship instead of everything getting knocked down on summary judgment under the definition of disability phase and I think we need to take more of a leadership role to cultivate and develop good cases.  Because guess what?  
If we don't, somebody else is going to do it so I think this is something the disability community needs to spend more time and attention and be systematic about.  

Now, there are limits of antidiscrimination law, right?  
You can't fix the employment rate of people with disabilities just by bringing ADA lawsuits.  Antidiscrimination law is one tool and limited of that, but nevertheless I think it's underdeveloped.  Just a few more quick comments.  

One thing I saw that's unique to disability cause lawyers as opposed to other groups and we have heard a little bit about this from Larry and Scott, commitment to monitoring.  There is this sense that the filing of the lawsuit or the negotiations are phase 1 of a long-term process.  This is about changing hearts and minds.  We don't like to rely on the court to monitor things because they're the world's worst monitors.  What we need to do is get the disability community involved in the monitoring process to truly try to change the culture of organizations and I heard some really phenomenon success stories on that.  

The lawyers that I talked to are very adepth at switching forums.  They can move easily to {WHREGT}ive, administrative -- legislative, administrative space and definitely heard if I want to change the law, the courts is not the place where I want to go.  I want to go to legislature or administrative agencies.  This seems to me to reflect the history of the movement.  Finally on connections with each other...a real decentralization, which is what makes a conference like this so exciting.  If you think about the classic type of the LDF, it's a bunch of smart lawyers sitting in a room making big decisions and there's all kinds of problems with that.  But disability cause lawyers are all the way up the other end of the extreme.  There is some level of information sharing happening now.  This list serv is terrific for that.  But in terms of talking about shared goals, strategies, meaningful communications, there's not merely as much as one might expect.  So I think there is room to grow here.  So in conclusion, disability cause lawyers are an exciting new iteration of cause lawyers and I've kind of referred to them as relentless pragmatists.  Right?  
You are working on integration really in the truest tradition of tenBroek.  You are fighting for the right to live in the world and for integration.  What you're facing is in some ways very like what other civil rights groups have faced but in other ways is different.  It's about -- you're confronting as we heard this morning, stigma, bias, concerns about cost, and this leads to, you know, having to employ different strategys which is some of what I saw.  But this group does have something that other groups don't have but would very much like which is an on the bus federal -- and I do think a need for reengaging employment, the title 1 part of the statute is certainly in order and I hope you -- 
>> It is an oversimplify case to say that the big law firms defend people and the little ones serve as plaintiff's counsel.  But that has often been my experience.  I didn't want to work for a big firm.  All I had to do was defend insurance companies, so I've never been in one of those big places.  I imagine they must have some fun in there.  Shall we take questions?  

>> My name is Mike Bullus.  I'm here in Maryland with the Image Center.  I'm not a lawyer but approached by people who are in custody cases, people who are either parents with disabilities or lawyers who have custody cases and I wanted you folks to comment on what I see as a pervasive issue and that is witness preparation.  Lawyers don't know how to talk to people with disabilities so they don't know how to be honest with them about how to project a sense of control and calm in their courtroom and a sense of competence and without that very often the cases fall apart.  

Are we doing our part in developing a body of knowledge to help people be prepared witnesses when they go up before a courtroom?  

>> Yes, sort of.  

(Laughter) 
>> We are beginning to do that.  We have begun to do it {THRURT} disability rights bar -- through the disability rights bar association and trying to do a network across the country to let people know we're out there and available to consult on these disability cases.  

We share with each other, hey, you know, there is this case I heard about going on in California.  Could somebody out there in California get to these people.  Larry, go talk to this lawyer over in San Francisco because he's making a muck of this or whatever.  

So we're starting to do this.  Many of us who have gotten involved with the American Evil Bar Association and I know it's a sponsor of this symposium and I have -- but the fact is the ABA is a conservative organization in the sense that it takes a long time to change and the views it reflects are those of the greater profession and of course you know the greater profession has the same misconceptions and stereotypes about those of us who are disabled as, well, the greater society.  But by getting more involved in the bar, we can talk to other lawyers and let them know, hey, you know, we're out there practicing law.  We know this stuff.  If you want to know more about blindness or being a person with a mobility impairment or whatever, call us.  Talk to us.  And I've gotten many calls over the years from lawyers handling this or that kind of case, somebody calling and saying well, you know, Scott, I've got a blind client.  Can he sign the papers, I mean, will that will legal?  
You know, simple stuff like that.  So we're getting out there.  We're doing that and that's why we're doing this.  This kind of symposium where -- and as Michael was talking about, you know, we do have a decentralization problem and we're trying to fix that so, yes.  I think we're starting the effort.  
Larry or Michael?  

>> I certainly concur that there is a lack of understanding about the private bar about how to prepare to put on a witness who's disabled.  And that disparate rights bar association is trying to develop a resource and developing a brief back where we're going to share this so anybody who encounters this, please refer them to our association.  
>> This is something that we need to be better at in law school and we're getting better.  I see a lot of law schools and Bob and others are integrateing disability into the crick {WHRUPL}.  Not just a disability law course, but in a civil procedure course or any course to start creating a culture where students realize they're going to be interacting with clients with disabilities, lawyers with disabilities, judges with disabilities but it's certainly something the academy on a whole can get a lot better at.  
>> Other questions?  
Raw >> Yes, this is Dan Goldstein.  I wanted to actually talk a little bit about what Michael was just asking about.  One of the things I've learned from you Dr. Mauer is one of the most important ways to be persuasive is to upset expectations about what it means to be blind and you find a way to do that, whether it's cooking a barbecue for the other side and who knows what negotiations you will do to act in a way that contradicts the sere yo types -- stereotypes of what it means to be blind and I think that's -- we have to assume that any jury is going to come with the normal set of mistaken set of perceptions.  
And so you have to find a way to upset those perceptions and then that can be more persuasive than if they hadn't had those misperceptions to begin with.  You think of Howard Whitesman when he was defending John, he wanted people to see the video on the jury because then when they {WHRERPB}ed that Delorian didn't bring the drugs but that the F.B.I. brought both, it would have more impact on the jury.  So one way to do that for example is I tried a case years ago on behalf of the federation and I arranged with the clerk to get access to the courtroom while it was empty and I made sure every one of my witnesses could navigate without any difficulty whatsoever from the door of the courtroom to the witness stand and then I made sure that all the members of the federation were going to watch the trial, and doing the same thing in terms of coming in and siting down in the rows for the audience and then I got lucky because there were blind people on the other side and the defense attorney tried to take the army of every one of his witnesses and the jury is finding this more laughable having seen all of my witnesses navigate on their own until one of his witnesses apparently was unaware that he was to be helpless, stiff armed lawyer down the two steps and said I can make it to the witness stand myself.  

And it helped prove the point, so I think that's one bit that we have to consider with juries.  

The other is that normally if I'm not doing a disability rights case, if I walk into a negotiation or a courtroom, my aim is to be in control.  I certainly don't want my adversary to be in control, much whether he says the judge for God's sake.  If you do that in a disability rights case as a lawyer who doesn't have a disability, you send a message you do not intend to send is about the disability.  
That's something I'm still learning and I was reflecting maybe I have more to learn than Scott said and pointed out that the court personnel, you know, turned to me in the courtroom.  But I think that's a very -- in the theater of it, the important part of the message, you have to change how you behave or you send a message that's not desirable.  
>> So the message here, Dan, is the next time you have a case, I'll just stiff arm you down the stairs.  

(Laughter) 
>> No, sir.  
>> And again, I would say along the same lines, we are very much a cross-disability community and so only a fraction of my cases are wheelchair access and so when I'm representing a class of people with learning disabilities, I make sure to let them speak too and not control the process.  I think every part of our community is entitled to that and that by -- you can send that message of lack -- disempowering your clients even if you have a disability if it's not the same condition.  
>> Incidentally, I have the impression that Dan Goldstein was the one who thought we ought to have the disability rights bar, so I appreciate that very much.  It's been very helpful.  

Other questions?  

>> Yes.  I'm sorry.  Go ahead.  
>> My name is Trace Wells and I'm a new lawyer in California.  I went to law school with the idea that I would probably have some disabled clients in other contexts, you know, such as the prison context or juvenile deling when {SEU}, things like that.  But kind of as Scott and Larry said, not exclusively wanting to do disability rights and I heard you both say that there's no shame in doing exclusively disability rights and of course I agree with that.  It's just that I wonder what kind of message it sends to the public when I think a lot of disabled lawyers end up going into the disability rights field frankly because we can't get jobs in other fields of the law.  And I think that to some extent when most -- or the majority of disabled lawyers go into disability rights law exclusively, I wonder if it can send the message to the public that, well, I as an employer don't have to consider you because you're disabled, so you should go into the disability rights field because that's what disabled lawyers do.  

And so I guess my question -- well, you know, I think the reason that disabled lawyers who don't do that are perceived as super lawyers is because it is so rare and because employers don't want to hire, I think particularly the public interest field, disabled lawyers to do nondisability rights work.  
And so I guess my question is how can -- well, first of all, do you agree with what I'm saying?  
Second of all, how can we make sure that we have adequate resources to advocate for the causes of the disability rights movement while avoiding sending a message to the public that that is the automatic role the disabled lawyer should go into and don't need to be considered by anyone else.  


>> Panelists?  

>> Well, I think you are right with some qualifications, exceptions and other limitations.  I think this is a building process.  And certainly I'm not here to say that a talented, young person who's coming out of law school who happens to have a disability should go into this field of disability rights so that we can continue to make our case so to speak.  

I think we need more lawyers with disabilities period, and that's one of the things that we've talked about in the American Bar Association Commission on Mental and Physical Disability Law, doing mentoring programs.  Working on scholarship programs.  

The problem in one respect is simply a numbers problem.  We need to get more of us.  More people with disabilities in the profession.  We are vastly underrepresented.  And so that's the first thing, and we need to do it all.  It needs to be a multidisciplinary approach.  

So I do agree with you.  However, the point I think Larry and I were trying to make, however, is the fact that you ultimately find yourself at a place where you want to help your brothers and sisters, where that's what moves you and gives you passion, that's okay too.  And we need some of us to be doing that, but we need others out there working at the big law firms and we also -- you know, I am convinced.  I am absolutely 100% convinced that there are a lot of lawyers with disabilities out there in the profession who don't want to admit it, who don't want -- I've known, you know, a visually impaired, blind attorneys who tried to fake it for as long as they possibly could and they only told the law firm that, you know, by the way, I'm legal blind when they couldn't fake it anymore.  
We have got to stop that.  We have to send a different message that being an individual with a disability is part of the human experience.  We are not broken.  And the more we can say that and the more loudly we can echo that throughout the land, the better off we'll be.  

But in part, it's a numbers issue and we have got to increase the numbers.  


>> Just quickly...we are really behind the times.  African American attorneys pressured the large business firms to commit to diversity goals and they were successful.  Women attorneys pressured and were successful.  We have not pressured and we really do need to organize and insist that there be diversity commitments for disability so that people with disclosed disabilities actually have an opportunity to be hired and succeed and make partner at these private firms because we are frankly second citizens.  
>> And back to the ABA, we have had two national conferences on employment for lawyers with disabilities and we have now developed this diversity pledge as it pertains to lawyers with disabilities, but we need help from everybody.  We have got to as Wade was saying this morning, we got to get in the way.  We got to get in the way and tell corporations they need to do a lot better.  So we have started.  We just have to get louder.  
>> And some of us are going to Toronto in August and we're going to give the ABA a piece of our mind.  

(Laughter) >> We'll have enough left over.  

(Laughter) 
>> The thing is this...if I were to give you advice, it would be this, go where your heart tells you to go and if disability laws is where it tells you to go, go there.  And if it doesn't, don't.  
That's what I do.  Other questions?  

>> Yes.  This is Matt Deeds.  I think we have two different issues here.  We have a systemic issue and we have an individual case-wide issue and there's two different ways of dealing with each one.  

One of the most -- one of the best things that I've done was create systemic change in Florida with regards to Florida bar and I did that through my nonprofit.  And by doing that, all of the attorneys with disabilities who were not dealing with the disability rights movement and out of an 80,000-person bar, they identified 2500 lawyers that have a disability that have identified themselves as being part of the bar.  And by using that mass of not dealing with dealing with disability rights issues, but as a diversity issue as part of the discussion on diversity, that helped us get new rules within the Florida bar with dealing with acome {TKAEUGS}s.  It helped us to get lawyers not on the disability bar committee to be on -- and it led all over to things such as being freer with accommodations on the Florida board of bar examiners.  So in dealing with the profession, you're dealing with more of a systemic change and that's something we can do as advocates outside of the courtroom, which I think is absolutely essential and not on a nationwide basis, but on a local and state basis where any lawyer with an interest could become involved in bar activities without having to fly to Washington to go to a conference.  You could deal -- like if Florida, I can deal with Orlando, like dealing with the entire profession not only the bar leadership and reading the bar newspapers that come out over week and that's important.  But from my question dealing with the systemic back to the individual, the problem that I've noticed with dealing with disability rights litigation is you're dealing with a population that has -- that is constantly affected by barriers by discrimination and it's hard to explain to a jury when you're just not dealing with remove the barriers to say that this one barrier caused more harm and you're entitled to monetary relief from this one barrier when persons with disabilities face barriers on an every day basis and that's the question after my entire Diatrtf.  
>> Just because we face discrimination every day in every way doesn't mean that it needs to continue and in that particular situation before the court, you get a free pass and that by holding to account businesses, for example, one by one, we will make the world ultimately a more fair and just place.  
>> One of the things that Dr. tenBroek said in his article, the right to live in the world is the right to live in the world is something more than simply the right to remain in it.  And that's the message that we have to get across.  That, yeah, sure, we can compensate, we can get used to being an individual with a disability.  We can kind of get used to discrimination, but that doesn't make it right.  African Americans, I suppose, could find a way to cope to tolerate it, to kind of accept being at the back of the bus, but we're not going to do that anymore.  We have to communicate the message that we have the right to live in the world and that means living fully.  

>> I am not a part of the panel, but I have one thing to observe, which has to do with a question that was recently raised...what we do with our lives is determined by our hopes and dreams and intellect and circumstance.  Those who work on disability law from my point of view are the pioneers of a kind of work that is vital to our nation and I recognize that certain members of Congress are going to get more recognition, even though they don't have as much to do with how the outcome is determined than the people in this room.  From my point of view, the folks who are the heros have come and are working on this work and are doing more to advance it than anybody else in the nation and I think that the folks who come to do this are changing a culture of society and doing so in a way that is not just not shameful, but it is highly honorable and deserves recognition that's the point of view that I bring to this conference.  I thought I'd tell you that because I appreciate what Scott and Larry said, but I thought they downplayed it a little over much.  I give you that for what it may be worth.  I know that we're coming to the close of this portion of it.  In 10 minutes, we're supposed to be having other workshops.  There are four workshops.  They are using social science to influence the jury's perception of disability and that is the Utah auditorium.  How to overcome       -- oh and the facilitator for this one is Leslie Ellis.  Any way, how to overcome stereotypes and misconceptions to win a child custody case for the disabled parents and that will be in the Pimlico room facilitated by Ella.  The disability rights model and guardianship and that's in the conference room facilitated by Donald freed man.  And standardized testing in the Americans with disabilities act and that is in the 4th floor conference room and facilitated by Joanne Simon.  Then we'll be coming back at the break at 4:15.  See you then.  
[Applause].  
(Breakout) 
>> Looking at how appellant panels that have at least one woman on them are far more likely to rule in favor of a plaintiff in sexual harassment cases when it gets to the appellate court and also African American judges are phenomenally more likely to reject motions for summary judgment in racial discrimination cases than white judges and so who we are influences what we do and that's kind of the basis of social psychology.  Who we are, where we come from, what kind of experiences we have had going through our lives have very big impacts, many of which we're not aware on decisions ta we make and so that's a lot of what I do in terms of helping people understand how juries and judges aren't even aware of what they know and what they have done influences how they make these decisions help you guys be aware of that so that you can implement that in your trial strategy.  
So that's kind of how who judges are can influence their decisions and motions to dismiss in summary judgment, then a lot of cases get resolved to trial and a very small number of discrimination cases generally and this is not specific to disability discrimination cases but discrimination cases in general, the very small number of them that actually go to trial have very poor plaintiff win rates and according to one study that I read the only population that have a worse win rate are prisoners so it's a tough battle obviously you're all familiar with that.  If there are -- if the plaintiffs do prevail, damages are usually quite small, particularly when there are large classes and the numbers get divided up and divided up and divided up.  And so I will also tell you that a lot of the work that my company does is for defendants and not a lot of what we do is for plaintiffs, so I'm kind of letting you know as people helping the defendants win, these are the kinds of things that we might focus on and why we win.  And then to help you understand that to try to turn that table around.  And a lot of times what it comes down to in terms of why the jurors rule for defendants in a lot of discrimination cases is two things.  One is what is the plaintiff's employment history and how and what kind of role does that play in the employer's decision and to what extent the plaintiff can use that to justify -- or the defendant use that to justify their decision and what is the cost-benefit analysis that the employer haves to make and how do jurors make that own cost benefit analysis in deciding whether or not what the defendants have done is reasonable or not.  

So kind of backing up to some of that basic social psychological theory that I talked about...before I even get into these, one of the things that I have alluded to that is really important to understand is that idea of preconceptions that I mentioned, that who we are and where we come from influences how we make decisions and what we do.  And there is a lot of research that indicates that we have -- we all have these filters about how the world works and how we think the world works and when something -- when we take information in all of the information we take in in our daily lives as well as jurors taking in evidence, all of that information that comes in gets passed through or has to get through those filters, and information, evidence, that fits those filters, that matches with their ideas of how the world works, that evidence is more likely to be cognitively encoded and remembered and then regurgitated during deliberations.  Information that doesn't fit their filters is less likely to get encoded, less likely to even be remembered and therefore less likely to be used during deliberations.  

So it either gets kicked out or at best case it gets distorted to fit with their filters.  So understanding these filters is really important in trying to figure out how you present your information to them and so I know that a big -- one of the major themes of today's conference is civil rights and how do we equate disability rights with civil rights and Dan and I have had lots of conversations about the difficulties that you have had in helping judges and jurors understand that this is a civil rights issue and nothing else.  

And that people's ideas about fundamental civil rights apply here.  This isn't a different paradigm.  

And that that's not working.  That you're not having a lot of success with that and so one of the things that I'm going to start off by saying is you can't swim upstream.  You can't fight those filters and so what I'm going to try to do is give you some other tools to use to help you prevail at trial, while, at the same time trying to chip away at that filter that this is not a civil rights issue.  So you kind of need to have a couple of hooks for people to hang their hats on because if they don't A, prior to, consider this as a civil rights issue...and so what I'm going to kind of say basically is you can't do it in the course of a trial.  So let's figure out some other ways to do it.  While at the same time trying to start that process and that overall paradigm of including disability rights and civil rights.  

So that said...a fundamental way in which people look at blame and cause and effect is what's called the fundamental aindustry {PWAOUGS} error.  This is how people decide what has led to some kind of result and what it basically says is that we do this incorrectly.  We do this in a way that favors ourselves.  A lot of times it's a defense mechanism.  When good things happen to us, we a{TREUB} {KWRAOUTD} it to our annual causes.  We have done something to lead to that good result.  When bad things happen to us, it's not because of anything I've done.  It's because of external causes that are outside of my control.  But if you turn it around, people flip back the other way because it helps us psychologically to protect ourselves.  When good things happen to other people, it's because of luck and when bad things happen to other people, it's because they have done something to make it happen.  That's telling us that random bad things don't happen and there's some reason for it and that's what they attribute these actions to so that has a big role in how jurors makes decisions and that's something that plays a lot of how you can say why defendants have done what they have done, actions that plaintiffs have taken, actions that defendants have taken.  

Another issue that plays a big role in discrimination cases and I assume and believe would also play a big role in access and accommodations cases would be what's called belief in Merrittocracy and belief in a just World and it's people want to believe that the world is a meritocracy and good things happen to good people and bad things happen to bad people and if I'm a good person, good things will happen to me.  And there is people who have a strong belief in the just world.  And have negative opinions of people with disabilities because again it helps them attribute the cause of a disability of a negative result so to say, to something else, to something they have done or some other cause that can't impact them.  

And so how strong their beliefs are -- and this is something that's an individual difference.  People vary on the scales of how strongly they believe and they ascribe to this just world or meritocracy paradigm and so you can rate them on how strongly they believe in this idea and it has a big impact, a very large impact according to some of the research on how people feel about plaintiffs in this kind of litigation.  

And a lot of that fundamentally comes down to, to what extent can they blame the victim and how much control does the victim have?  
And victim isn't the right word, but it's the language that they use in this psychological theory and so jurors tend to kind of put things in this victim terminology because I don't want it to happen to me.  So that's kind of how they think about these things and then there is something that we call an internal or external locus of control.  
And an internal locus of control, very similarly, is that I have a lot of impact on what happens to me.  People with an external locus of control believe that we don't have a lot of control over what happens to us.  We're victims of the outside world and we can't control what happens to us, good or bad versus I can control what happens to me.  And the follow-on of that is that if I can control what happens to me, then I can make sure nothing bad happens to me.  So this is the defense mechanism that people engage in all of the time and it is particularly triggered in the course of litigation.  

And there there's actually a study that when people are asked to determine whether or not a defendant has discriminated against a plaintiff, the function of making that decision triggers a physiological threat response.  They feel physiologically threatened by deciding that someone has discriminated against someone else because if they have to decide that someone else discriminates, that means it can happen to them.  And they are so stressed out about determining that what has happened to a plaintiff is not their fault, that it's because of what someone else has done, they feel not only psychologically, but physiologically threatened by admitting that.  And so that's just one more way in which it is difficult for a juror to decide that a defendant has engaged in some form of discrimination.  They just don't like doing that because deciding that means there are all sorts of bad thing that is can happen and they don't want to admit that.  

The other thing that plays a big role in a lot of discrimination cases, in all kinds of cases is that plaintiffs hold -- jurors hold plaintiffs to very high standard of behavior.  They want to know and they want to make sure and they go to great length to make sure that the plaintiffs haven't done anything that could put them in the position in which they are and they hold no blame and a lot of times juror, this is the way they negotiate damages.  They talk about how jurors fuse this and the more egregious the liability, the actions, the more likely they are to award more damages and the more severe the individuals, the more likely they are to find liability.  They can't separate the two and so the extent to which the plaintiff's actions play a role, that parlays into damages and vice versa.  So this is something that they are always looking at in discrimination cases, personal injury cases, even business litigation.  They're always looking at what have the plaintiffs done to do this to themselves.  And again it's part of a defense mechanism and it's also part of making sure that the plaintiffs are justified in prevailing.  It's that just world issue.  Do they deserve to be here, do they deserve to get what they're asking for.  There are two or three other thing that is are particularly triggered in discrimination cases.  And prototypicalty -- or actions, liability actions and things that fallout side of those prototypes are less likely to be found to be those kinds of actions, so an example is burglary.  If you give people two different examples of burglary, both of which meet all of the legal elements of burglary, one is a minority who break into the house in the middle of the night, smashes a window, steals jewelry, burglary.  The other one is white guy walks into a suit in a billing, the door is unlocked, sits down at a desk, opens the drawer, pulls out a CD of data and walking out of the office.  They both match the legal elements of burglary.  Jurors are far more likely to find the first instance to be in fact burglary than the second because the second doesn't fit.  It doesn't match what they think a burglary is.  That also parlays into discrimination cases.  If it doesn't fit what they think to be discrimination, they are less likely to find for the plaintiffs.  So if the case you are presenting to them doesn't fit with their prototype and this kind of ties into the civil rights issue, it doesn't fit, how you're presenting the case may not be fitting of what they think of as civil rights or what they think of as whatever other kinds of cases you're trying to present it as, if it doesn't fit, they're going to reject it and so it's important to know what those prototypes are in advance so you can work your case to try to fit those prototypes as closely as possible or expand those prototypes so that they can fit more closely with what jurors believe these kinds of claims and allegations to be.  

And that idea of belief in meritocracy or in a just world, the more strongly people believe that ta, the narrower those are of a discrimination.  It gets {TAOEUGTS}er and tighter and tighter and it ties into their idea that they need to make this as hard to prove as possible to defend and protect themselves.  

Something else that's important to know is about self- identity and cognitive accessibility.  Self- identity theory talks about how we all have various identities of who we are, so I'm a psychologist.  I'm a jury consultant.  I am an auntie.  I have two little nieces.  I like to play tennis.  There are lots of things we all like to do and so we have lots of identities that kind of comprise who we are and the circumstances of any given situation are more likely to trigger some self- identities than others.  And so some of those self- identities become more salient in some situations than in others.  And there's something called an IM test.  If you give someone a list, I've done it on a piece of paper where it's just 1 through 20, I am blank.  And you have people fill it out.  You get very different responses from people in majority groups than people in minority groups.  Caucasians are highly unlikely to write Caucasian in the top 10 even if they write it at all.  Men are highly unlikely to write male in the top 10.  Women put it in the top 2 or 3 and so we have when we are outside of the default, we are more likely to identify with that part of our identity than those who are in the default and so that's this -- and what we see is that in most kinds of civil litigation, demographics play very little role in decision making.  So in contract cases, in insurance coverage cases, in virtually every type of civil litigation, demographics have nothing to do with their decision making process, unless the case involves a demographic and as soon as that case involves a demographic; that self- identity gets kicked in and then that plays a role in how they perceive the case and we find that in sexual harassment cases, women have very different interpretations of the reasonable woman standard than men do.  They're far more likely to see behavior as harassing than men are because they just -- they have -- that's an identity that gets triggered for them and they can identify and so they have got different prototypes.  They have different defense mechanisms and so this self- identity can kick in certain -- the circumstances can kick in different self- identities than others.  That also influences how cognitively accessible something is.  Whether or not something is easily accessible influences how likely you are to find it to happen.  

So a lot of people hear about huge jury damage awards, right?  
How many people have read a story or a newspaper article about crazy damage awards and they're out of control and we need tort reform, right?  
Well, the reality is damage awards have not really increased beyond the rate of inflation over the last 20 years.  What you hear are the McDonald's cases and so that's what is accessible to you.  And so that's what you know about.  We don't get reports on the 20,000 other cases where juror is awarded nothing or awarded a very small of damages.  So it's out of proportion.  What's accessible to us can be out of proportion from reality because it's what we hear and it's what we know and it's what's instantly comes to mind when we think of something.  

And so how prevalent people believe discrimination is influenced by how accessible it is to them.  And if they think it's {SRFR} prevalent, then they're -- very prevalent, then they're more likely to find it to have happened.  And if they don't think it's prevalent, then less likely because it doesn't happen.  It's not accessible to them.  Nothing something that happens all the time.  So fit's not accessible to them, they don't think it happens and so they're less likely to find a defendant to have engaged in any type of discrimination.  

So that's kind of the fundamentals of psychology and I'm going a lot longer than I wanted to, so I'm going to kind of speed through these.  We did a study that was modeled on a survey that a law professor named Jeffrey Van debter did in 2000, and he is a law professor in Atlanta and he teamed up with someone and published this article.  The litigation review...and I've got a site to it that I can give people and so they did a study in 2000 and we replicated some of the questions and added some of our own when we did a survey late last year and early this year.  I'll give the same caveat, this was not a nationally representative sample.  We had people who came to our mock trials participate in the survey.  So they're all jury eligible, all demographically matched but mock juries and studies from where we happened to be doing trials in the last few months, so don't take this as representative of the country, just the few people that we represented in the last few months.  How frequently are people discriminated against because of their race, gender or disability?  
And what we see is that somewhere between 18 to 25, 26% of our sample said that people are discriminated against because of their race, gender or disability {STPRAOEBGT}ly.  Gender -- frequently.  Gender was the least likely.  Gender got this rating the least often.  Race got it the most but not significantly different results.  But what's important is the vast majority of our samples said that people are disCrim {TKPHAEUT}ed against because of their race, gender or disability sometimes.  A smaller number of people, somewhere between 12 and 20% said rarely.  And somewhere between 3 and 5% said never.  So there are some people out there who believe that people are ever discriminated against because of they factors or rarely.  Most people said sometimes which means they have got lots of wiggle room and that gives them opportunity to look at places to put blame that can help with those defense mechanisms that I talked about earlier.  

And van debt that's 2000 survey, he found that 58% of people reported working with people with disabilities.  And when we did the survey, 51% reported, of those, 82% said the person performed as well as someone out the disability and 12% said they performed better than someone without a disability.  Then we asked about hiring versus promoting and we replicated a similar result that they found in 2000.  They found that 42% agreed companies discriminate against someone with a disability when it comes to hiring and 31% said that they agreed that companies discriminate when it comes to promotions.  Now, they had an uncertain category.  We took that out.  That's kind of a cop-out.  We like to force people to pick one or the other because in litigation they're forced to pick one or the other when they're on a jury.  So we when we did it, we asked just agree or disagree.  67% agreed that company discriminates against people with disabilities when it comes to hiring and 50% agreed that they discriminate when it comes to -- the discrimination occurs when it pertains to promotions.  More people agree that it pertains more to hiring so there is a proportionate of people who believe once you get hired, you're in.  You don't have anymore problems.  The trick is getting in the front door and once you get in the front door, you're not doing to see any problems so those are the going to be the people pretty hard to convince.  That if a company is willing to hire you with a disability, they're not going to have a problem promoting you so that's going to be a tricky population to get at.  We also asked a couple of questions about the cost of placing accommodations in the workplace and so we asked in the 2000 survey, we saw that about 25% of people agree that companies will do everything they cannot to pay to accommodate a person with a disability.  Almost 30% were uncertain or neutral and almost -- when we took neutral away, we saw much more balanced result.  So it was roughly half and half of people who agreed and disagreed.  So we have got roughly 50% of people agreeing that companies will do everything they cannot to agree to accommodate.  Should a company have to spend to accommodate a person with a disability.  What I saw interesting was that we saw in 2011 more of a polarization of responses than in 2000.  So in 2000 we said 2% saying nothing.  Companies shouldn't have to pay anything.  In 2011, 10% said that.  In 2000, 49 {SBGT} said there's no limit.  In 2011, 55% said there's no limit.  That may not be statistically different.  But it's slightly higher and so we saw fewer people in the middle.  And the other options were no more than 100, no more than 500, no more than 1,000, no more than 5,000, we included no more than 10,000 and then no limit.  And so what I think is interesting is that we saw a larger number of people saying that companies shouldn't have to pay anything.  This kind of ties in be what we have been seeing in general litigation, post economic crash.  There is a lot of debate of what about economic downturn has had, the effect it's had on damage awards and some people say they award more and some people say less.  What we see is individual cases jurors are awarding less than they have in the past because they don't want anyone to get rich using litigation to do it.  We all had a hard time, you don't get an easy way out and so they're less willing to award large amount of damages and more aware of plaintiffs now who are asking for large amounts of money in litigation, individual plaintiffs.  Another question we asked if accommodating a disabled employee is a negative, should the company still do it?  
Again, neutral, flipped into the agree category.  So previously about 30% agreed.  Almost 30% were neutral and about 40% disagreed.  We saw those neutral folks move into the agree category.  So 60 agree and 40% disagreeing.  So we have a majority of people agreeing that the company still needs to make accommodation even if it negatively impacts coworkers but when we asked asked -- and we asked this question and didn't ask it in 2000.  Accommodating the needs of people with disabilities is nice to do, but companies shouldn't be forced to do it if it's difficult for them.  41% agreed with that.  That is an incredibly large number of people who agree with that.  I think part of this and this is something we'll talk about a little bit later and I mentioned the cost benefit analysis of the jurors look at that cost benefit analysis.  I think this may be part of the economic crash, the economic downturn.  

So we asked one question about physical versus mental disabilities.  A company should not have to accommodate an employee with a mental disability to the same degree they accommodate an employee with a physical disability.  Majority of people disagree with that, that they do need to provide equal accommodations.  More people disagree with that, about 70% than they did in 2000, but again it's mostly the folks who were neutral who jumped into that agree category.  Then there were questions, a couple of questions about skepticism towards claims for accommodation.  Too many employees falsely claim a disability today.  Over 50% in 2000 and in 2011 agree with that.  So there is some skepticism act plaintiffs.  Individuals who sue companies to force them to accommodate people with disabilities are asking for special treatment.  39% agreed with that.  Remember we had 41% who said companies shouldn't have to provide accommodations if it's too hard.  And 39% are agreeing that individuals who ask -- who sue for accommodation are asking for special treatment.  So that's kind of some of the attitudes ta we found in a survey and what I'm going to do now for just a couple of minutes is talk about how to take some of those kind of social psychological mechanisms that people engage in with some of the attitudes that we found in the survey and some of the problems that we have seen and my colleagues have seen in disability cases and why they're finding for the defendants and give you some recommendations.  These are wide open to discussion, interpretation, criticism.  These are just things that I've talked about and Dan and I have talked about some of these in terms of how to kind of open people's minds and how to help them get past those defense mechanisms and the social psychological mental short cuts that people take when they're making decisions in these kinds of cases.  

So one of the kind of fundamentally what you need to do is address this belief and meritocracy is one deal.  So to the extent that you are able to do because I know this is easier said than done, is ask questions about cause and effect, about how much control people have over their lives in voir dire because this is very, very -- you cannot -- you can't turn this around.  I'm telling you that right now.  You cannot get people to change their minds about this during the course of a trial.  So this is something you're going to have to weed out.  You got to find them and got to get rid of them because they will do serious violence to your case in deliberations.  


And then number two, don't focus on a civil rights paradigm.  Do not present your case to a jury in terms of this is a civil rights issue.  You are swimming upstream and from what I understand it hasn't been working very well lately.  So just to get really pragmatic, that cannot be the main underlying theme of your case.  I'll talk a little bit about how you have got to make it a part of the case, but it cannot be the whole of your case because if you run against that wall, you're dead in the quarter.  Another thing you need to do and this is what we have seen be kind of one of the main problems with a fact pattern in disability cases and this is a problem in all kinds of discrimination cases and employment cases but when you are asking for access for accommodation, claiming discrimination, you have got to deal with the plaintiff's employment history and a lot of times when defendants win, it's because the defendants have something to point to and they can say we tried, but and that's when they get into that cost-benefit analysis and we tried, but at some point, the cost of it outweighed the benefit because there were all of these other problems with the plaintiff's employment.  And so what you need to do is address that, acknowledge that there might be problems, acknowledge why there were problems and blow the universe up.  Remember that fundamental attribution theory.  People blame what they have right in front of them.  There is a great study.  This is again kind of criminal -- related to criminal prosecutions in civil litigation.  There is a genius study where someone took an interview in a police station.  They mocked it up and in one videotape, the camera only focused on the alleged perpetrator, the person that the police were interviewing.  In the other version, exact same questions, exact same answers, identical interview, the camera scope had the police officer and the alleged perpetrator in the camera.  
When mock jurors saw the video with the interviewer in it, they were less likely to rate the alleged per traitor as guilty.  That is because they were able to take external circumstances into account.  They had more than just the one head in front of them to blame.  So you have got to pull in all of the external circumstances of this case, of your client, of his or her employment, access or accommodation and blow it up and add context and pull in other things.  So why was this individual having problems in their job?  
Was it because of something that might feed into the plaintiff's stereotype or was it because of something external to them.  Give jurors as much as you can that is external to the individual so they have got something else to blame other than your client.  So shift how they attribute cause and effect by expanding the universe and bringing in those external causes.  

And if there are personality issues with your client for whatever reason, acknowledge them.  I recently worked on a case with a colleague of Dan's where the plaintiff was not an easy woman to like.  

(Laughter) 
>> But on the facts of it, she had a pretty good case and the concern was -- well, she had kind of an iffy case.  But the concern was, were people going to dislike her to such an extent that they didn't want to give her anything.  And whenever we have a circumstance like that, well, Dan and I, you might remember.  We had a case where we had a witness who we thought the jurors wasn't going to like.  Own it. Admit up front this is who this person is, but that doesn't mean X.  Acknowledge it up front.  Don't hide from the elephant in the room and then it becomes a nonissue.  So that they have requested accommodations or the access are reasonable, easy and minimum.  
We see in personal injury case or any kind of case that deals with an injury to the plaintiff, jurors look at what are they asking for versus what do they have at home.  Do they want more at work than what they're willing to get for themselves at home.  And so they want to know that what the plaintiff is asking for is what they're willing to do for themselves and ha they think is reasonable and not extraordinary, not above and beyond.  Just what they need.  And what your clients need to do is to come in and say I don't want to be treated special.  I don't want anything special because remember, we saw about 39% of our sample saying plaintiffs who sue for accommodations want special treatment.  

So your client need to come in and say I do not want anything special.  I just want to do my job.  All I want to do is what you get to do every day and that's one of the more subtle ways to tie in that civil rights issue, that I just want what you want, I just want to be able to do my job.  And once you get to that point, it's very easy for them to say, it can't hurt to do it.  And we see in securities cases when companies are accused of not disclosing information, jurors almost to a single case say, look, just put it in there.  Just put it in your disclosures.  What is it going to hurt?  
If you think it's not that bad, it won't hurt to just put it in there and then everybody knows.  So if you can get them to that point, then it is much easier for them to cross that hurdle of it's not that hard to do.  

And then you have got to show that nexus between the employee and the employer.  So not only is it not only not hard to do and not only does your plaintiff want anything more than any reasonable person would want, it's that it benefits them both and I know Dan and I have talked about how -- and I mentioned it later, a double standard, right?  
That individuals with disabilities need to be better employees than those without disabilities, that they need to do better and that once a company does hire someone with a disability, they have got the best employee in the world because they are afraid if they do anything wrong, they're going to be the first head on the chopping block.  So you have got to show that if the employer just makes this very simple accommodation, they both win.  It's win/win.  It's not win/lose.  You're not asking the defendant to lose in order to benefit the plaintiff.  You're asking them to both win.  And if you can show that doing this is a win for the defendant, then it makes it that much harder for jurors to understand why they didn't do it if not for basic outright discrimination or violation of civil rights.  

Then to get at that control problem, you need to talk about and discuss and show that the plaintiff didn't do anything to cause their own employment problems.  To cause any issues they're complaining about or having problems with or alleging at work or in access to a building or to get an accommodation or in a discrimination context.  So they need to show that they didn't do anything to cause or exacerbate the problem.  We have talked about all sorts of hurdles jurors need to get over psychologically in order to get to a plaintiff win and this is being really practical.  All I want to do is to help you guys win more and I think the discussion about civil rights and paradigms and how to further combine 57bd equalize the two -- and equalize the two in society is great, but you got to win.  And so what I'm trying to do is be really practical to help you figure out how to win because what we have seen is that more exposure in your personal life and in your work life to people with disabilities of another race, of another gender, of another religion, another national origin, is one of the things that changes that civil rights paradigm.  So you have got to kind of start with the practicalitys and then the overall paradigm shift comes later.  

So you have got to take out one of those hurdles which is to what extent can I blame the plaintiff?  
Then you have got to expand their prototypes.  Expand the prototype of discrimination, expand a prototype of a disability.  What is a disability?  
What is discrimination against someone with a disability?  
You have got to try to nibble at those edges of what their prototypes are and do what you can to equate your case, your plaintiff's case, with the prototype, with the average kind of case.  So it seems less obscure and the more different your case and your client and your fact pattern is from that prototype, the less likely they are to find the defendant liable.  So they have got to match.  So do whatever you can to help them match.  

One of the things that we have seen is intent is a big issue when you're looking at defendant's actions and accommodation, discrimination, providing access.  Did they intend malicious behavior?  
Did they intend to hurt somebody?  
And one of the ways in which defendants get a lot of leverage is to say we tried.  They may have made a token effort, but they get to say we tried.  
And jurors are much, much less likely to find against a defendant who has made some kind of effort and jurors take away any kind of effort as an indication of no malicious intent.  And so what you have got to do is show that whatever effort they made, was a token effort.  It wasn't a real effort.  It wasn't a good-faith effort and the fact that that's all they did is intent.  That if they intended to provide your client what they needed, this is what they would have done.  The fact that they didn't do it shows an intent not to do it and an intent to try to sneak through with their token effort.  Don't let them off with a token effort being an indication of good will or good faith rather.  

And then as I mentioned earlier, suggest the double standard.  Suggest the civil rights paradigm.  Kind of sneak them in where you can on the sides, sneak them in through witness testimony or phrases in your opening statements.  One of the ways in which I have seen African Americans or minorities be purr suedeed to gay marriage rights is equate but not equate and how other things they may be able to relate to or that there is a double standard that your clients are held to that they're not held to and this is what you would have to be dealing with if you were them and do you really want to have them -- to have to have them go through what they're going through when you wouldn't want to do it yourself.  So suggest those things.  Plant the seeds.  If you plant the seeds, they'll run with it.  But if you overdo it, that's when they start rejecting something from you because it doesn't match.  So the best way to do it is to just kind of, you know, kind of throw these little bits and pieces out there and let them latch on to it and run themselves and that way you're not running up against the brick wall.  You're kind of just folking little holes.  

And then finally one of the articles that I read included -- and not being a lawyer, I don't know to what extent these are an option to you, but one thing someone recommended was to include what you call extra discrimination remedies and claims, which is other legal claims that are not discrimination, failure to accommodate, like breach of contract, kind of more straight civil violations that don't trigger all of these attitudes and see yo types that people -- stereotypes that people have about discrimination and accommodation or access.  So you may not win on your accommodation case, but you may win on this one and so to some extent do you win the battle or lose the war or do all of these little battles kind of winning and winning and winning starts to kind of get you to the greater cause.  
So this may not be what you want to do.  It may not be what you can do.  I honestly don't know how likely this is in a lot of cases that you all deal with.  But someone suggested is to add on these extra claim that is are much more -- much less likely to trigger kind of these defense mechanisms and stereotypes that people have so that you can get at least a plaintiff's verdict if not the plaintiff's verdict that you wanted.  

So that took me a lot longer than I thought.  I'm really sorry.  I wanted to leave time for Q&A.  I have got some citations.  Katie Ira.  She's got a paper.  You can get it on SSRN for people who have access to it.  It's not out yet and the Minnesota law review called that's not discrimination and American beliefs and the limbs of antidiscrimination law.  I have got do give her a lot of credit because I had all these psychotheories of what I thought was going to be relevant and she kind of nicely synthesized a lot of them.  Not everything that I talked about but some are nicely written up and then the Van Debt ta study that was written in the litigation journal called judges and juries, why are so many ADA manufactures losing summary and would they fare better before a jury?  
And judge's determinations and how their demographics influence rulings that they make.  A woman named Pat Chew and Robert Kelly called myth of the color-blind judge and then there is another study that I didn't mention that is genius.  This is like my new favorite study and a guy who is a law professor did several of these and this is called can judges ignore inadmissible information.  And he takes judges through a series of experiments where he manipulates whether they actually get information and then if they get information, they decide whether the information is admissible or not and then he asks them to kind of rule on a case.  And what he shows is what we social psychologists have always believed but not had any empirical proof before is that judges make cognitive mistakes that everyone else makes and one example is a rape shield case and the judge doesn't get any information about the victim's sexual history or the judge does and some judges rule that the information is admissible and some rule that it's inadmissible and the judges who got the information and ruled it inadd missble were more likely to find the defendant guilty than those who didn't get it.  So even though they rule it inadmissible, it still gets rolled into their decision making process and he does that eight different ways.  It's phenomenal.  So if you're interested in how these mental short cuts can influence everybody, even your judges who are getting rid of a lot of your cases before it gets to a jury, that paper is a great example of how judges engage in these mental short cuts too.  

So that's all I have.  And this was not much of a workshop and so what I want to do -- I'm not sure when the next panel starts or the next talk start.  I'm not sure if it's 4:00 or 4:15.  So questions, problems, anything I got wrong, anything I screwed up?  
Yeah?  

>> I find that in a lot of these cases you don't get any talk of settlement until you've got a summary judgment loss by the defendant and usually it's the defendant bringing them and then they start talking about something other than a settlement, you know, nuisance value settlement.  Given all the difficulties of what you face with a jury, number one, why do they -- what motivates them that you would make the offer to settle?  
And again, I'm not talking about nuisance settlements.  I mean substantial -- number one.  And number two, why do most defendants at least in my experience try to avoid a jury if they can?  

>> Two things, and they're kind of -- the answer is the same to both.  One is in {O} practical matter, they will usually offer you -- so even though they may win, they may want to the avoid even putting out the money to try it.  
>> We got a lot of money into getting the summary judgment and even discovery -- 
>> Which usually is the biggest chunk of change, is discovery.  The flip side of it is they don't want to be the exception to the rule.  They're scared.  Even though they know that statistically they're likely to win, they or their client doesn't want to be the run away crazy verdict that everybody reads about in the paper and the fear of being the exception to the rule is what motivates them to settle.  

Yeah?  

>> I just want to mention that the work that Leslie and the company she works for, Trial Graphics did in collecting that information and from other focus groups in the last few months is normally a very expensive piece of social science research that Leslie and her company agreed to do for free for this presentation.  
[Applause].  
>> I'm interested in -- I think you mentioned that you can rate a democracy and interested in doing that in sort of a staff exercise.  Is there some way we can sort of get that little exercise or so -- 
>> Yeah.  There is a scale for belief in a just world and I believe it's actually called the belief in a just world scale.  And in social psychology, there's just world and the theory of decision making and so if you googled belief in a just world scale, you'll either find it or find articles that refer to it and most psychological publications and journals will have the scale at the end of the article.  So you should be able to get the scale.  If you can't get it out right online, you should be able to get it through an article that uses the scale.  
Sure.  What else?  
What did I get wrong?  
I know I got something wrong.  
>> Asking individualized voir dire questions with most judges, at least in my experience, forget it.  
>> In federal court it's impossible.  
>> But even in state courts, some of them will take suggestions which they might or might not use.  They edit what you ask for.  You know, it's just not a good tool for what you're talking about.  
>> Yeah.  And it really does depend on the state.  In Connecticut which has the longest voir dire statistically than any other state in the country, it is individual and there's no judge in the room and you can ask them anything you want.  New York is a little bit stricter than Connecticut, but it's pretty loose.  

But in Virginia and Maryland and New Jersey, it's very tightly controlled.  So you're exactly right, that that suggestion may be very limited in utility in some of your cases.  

I don't know how prevalent juror questionnaires might be in your kinds of cases.  My guess is not very often.  But if you do ever get to use a juror questionnaire, that's the kind of questionnaire that you might be able to sneak in.  Yeah?  

>> Having used the juror questionnaire, you just have to be prepared for jurors who don't want to answer questions don't have to.  Our >> That's true.  Yeah.  That's exactly right.  Yeah?  

>> So this has been incredibly helpful.  Thank you so much.  
>> Oh, good.  I'm glad.  Dan will tell you, I was scared to death that I was going to tell you nothing useful at all.  
>> No, all of this has been incredibly helpful for me but one of the things that I'm sitting here listening to this is I'm thinking, okay, a lot of the folks in the room I think are social changed lawyers that identify that way and would say what we're hoping to do is to get a jury and then another jury and then eventually the law to understand disability discrimination as a civil rights construct.  And I don't know if this is an overstatement of what you've said, but what I feel like I'm taking from it is, uh-uh, don't go that way because this is swimming upstream.  That is against the grain.  You're going to have to punch through a bunch of stuff together and so I'm wondering whether -- like what we should be thinking about is taking a really long view and then if we are successful enough incrementally in some of the work-arounds that you have talked about, that eventually, you know, 20, 30, 40 years from now, we'll be at that place or whether essentially humans or society are hard wired or something to not get there.  Like I'm trying to figure out how to think about this -- 
>> Well, what I believe was given the just world but also female judges are more likely to find harassment, I'm thinking I don't spend enough time with my client asking biographic Cal questions that will cause a juror to say, oh, that person is like me and create the civil rights paradigm that way.  And so, you know, if my client went to a local high school, maybe some of the jurors or maybe the daughter of one of the jurors, so I need to actually say, and where did you go to high school?  
But the other thing is also the more they see the normality of my client's biography, the less they're going to use that blame theory with this person brought it on themselves.  And treat it more like the news story about the one-legged high school student who got to run with the track team.  
>> Right.  And to be honest, that's exactly what I was going to say to you, Laura, and what you're saying, Dan, also helps kind of using your biographic information and talk about them, all of a sudden makes all sorts of other self- identities relevant.  They're not just the guy in the wheelchair.  Never the mechanical engineer who has three kids and who went to X high school and who also happens to be in a wheelchair.  So you bring all sorts of self- identities to play with him that jurors can then relate to him about and you're exactly right in your response to Laura which is you don't get to the civil rights paradigm straight on.  You get to it sideways.  You need it in.  And so if by pulling all of these hurdles out from under jurors at the end of the trial they say this guy is just like me or they deserve exactly what I deserve and what I have, you get there backwards.  You get there from behind.  And if at the end of the trial they decide and they come up with on their own that this is a civil rights issue, you have made one step forward in the greater purpose and hopefully -- I'm not saying that I don't think it will ever happen.  Hopefully it doesn't take 30 or 40 years, but you have got to do it incrementally.  And so by getting really, really practical and down and dirty in how you try these cases, you will -- it's a means to an end.  Yes, in the front row?  

>> Thank you.  You may have mentioned this, but I'm curious about the underlying dynamics there.  Is it that jurors on average are resistant to systemic thinking and Nied to approach it from the particular and extrapolate, which kind of is what you're describing or is it something that I may have missed or a resistance to the civil rights dynamic.  Because that was really a fascinating thing that you mentioned.  
>> They are not thinking in the big picture.  They are thinking I need to make a decision in this case and what do I need to know to do it.  Whenever I talk to lawyers who try cases to jurors and I use an analogy, imagine you have never seen a football game ever and you're put in front of a television, the camera is just on the field and I could probably use this for Cricket.  My boyfriend is English.  Cricket is beyond me.  I even tried to read an article for it and it's beyond me.  But imagine if you have never seen a football game.  Put from front of a television, the screen -- the camera is just on the field.  No sound.  You don't know any of the rules.  You may be able to take notes, maybe not.  Depending on the state and you watch a bunch of guys in tights and helmets and pads run a ball and tackle each other up and down a field.  And they may get to the end, may throw it, tackle each other.  You can't ask anybody questions.  You can't stop it.  Can't ask anybody to explain it to you and then someone turns off the TV, they tell you the rules of football and you have to go back and figure out the score.  This's what we asked them to -- that's what we asked them to do.  They don't get the rules of the game until the game is over and so they are so focused and that's what they tried to do and bang their heads against the wall to come up with a right decision based on the evidence as they understand and to the best of their ability to understand it and so they are so task driven in making a good decision.  And they aren't thinking about policy, big picture, system variables, none of that.  They are thinking about I don't believe this woman when she tells me X.  And so they are so narrowly focused on the information, why do I need to know this?  
Why is this important?  
Can I rely on it?  
That's what they're focusing on.  Any other questions?  
Okay.  Thank you all very much.  
[Applause].  
>> So we'll begin here.  The next element of what we're doing is the effect of diversity in the disability rights movement of court decisions we have two people to make presentations.  I am one of them.  And Howard Rosenblum is the other.  I will introduce him when I have finished with mine.  And then we have three people who are going to be responding to questions.  Andy Imparato didn't get an opportunity to answer any questions and we thought it might be effective to put him into the midst of this, so if you had questions that were burning questions for him, you can bring them up in a moment.  
Although the 14th amendment of the United States constitution says no person shall have equal protection of the loss and although section...in considering equality before the law for disabled individuals, it is worth pondering whether the courts have been a help or a hindrance.  If they have not be a help, it is worth considering what steps are required to change the judicial point of view.  In 1973, section 504 of the rehabilitation act 704 became law.  This section declared at the time of its enactment that no otherwise qualified handicapped individual could be denied the benefits of or participation in any program or activity receiving federal financial assistance.  In 1985 the Supreme Court decided that this decision, this section of the rehabilitation act did not authorize individuals to recover damages against state institutions because claims for such damages were brought by the 11th amendment.  

Although the decision of the Supreme Court was later changed by congressional action in 1986, justice Powell declared that a state would be liable for damages only if it had sovereign immunity or Congress had authorized suit for damages pursuant to its power under the 14th amendment.  When the Americans with disabilities act was adopted in 1990, Congress specifically included a reference to its enforcement power under the 14th amendment to invoke the sweep of congressional authority.  This should have ensured the broadest interpretation of enforceability for the act.  However, in 2001, chief justice Rehnquist in the Supreme Court said that the 11th amendment bars recovery of damages against states under the Americans with disabilities act because Congress had made an insufficient fining of a pattern of discrimination by the states against the disabled to invoke constitutional authority for abregaiting sovereign immunity.  In the history of the treatment of blind Americans, many, many states have adopted laws prohibiting blind Americans from serving on juries.  Federal law permits the disabled to be paidless than the minimum wage today.  In the interpretation of social welfare legislation, some states have required blind people to undergo sterileization operations if they wanted to receive public benefits or employment opportunities in certain state-run institutions.  

The graduation rate for blind students from high school currently is at approximately 45%.  
The unemployment rate for blind people currently is at approximately 70%.  
More than 5,000 blind people are employed in sheltered workshops in the blind where they have rarely had opportunities for advancement into management.  

Until the mid 1970s employees in these sheltered environments were prohibited from joining unions or exercising the rights of collective bargaining.  The in equities for blind workers in the sheltered workshop system are sufficiently long standing and so thoroughly incorporated into the daily experiences of blind people that folk songs have been created such as the Blind Workshop Blues and I've been Working in the Workshop sung to the tune of I've been Working on the Railroad and it says that the bosses and the workshops can't raise my wages because I'd lose my social security.  

However, no pattern of discrimination exists says the Supreme Court.  In the same case, in which Chief Justice Rehnquist determined that no pattern of discrimination had been found by the Congress, he implied that disabled individuals are by nature less capable of performance than others.  He said it would be entirely rational and therefore constitutional for a state employer to preserve scarce financial resources by hiring employees who are able to use existing facilities.  According to the Supreme Court, disabled individuals are more costly to ploy than the nondisabled.  Consequently, it is rational not to hire them.  And constitutional.  

But there is no pattern of discrimination.  I feel certain that the irony was lost upon the justices who employed a standard not supported by the facts and the record and not offered to equally disabled and nondisabled individuals alike.  The very language in this provision helps to establish the pattern of discrimination that was declared not to exist.  

Dr. Jacobus tenBroek asserted that the equal protection clause of the 14th amendment, which has been defined in three different ways.  One of these is that each person who is a citizen of the United States shall have equal opportunity to select government representatives without facing irrational burdens on the election process.  One representation of this form of equality is captured in the phrase, one man, one vote.  

The second definition is that equal protection requires government guarantees of fundamental, natural rights such as those denominated in the first eight amendments to the constitution and other rights not listed in the document.  

The third interpretation of this requirement is that all people similarly situated shall be treated equally by government.  This interpretation of equality requires classification of individuals in accordance with characteristics that have a rational relationship to the classification.  A more rigorous test for classification exists if those being classified are members of a suspect class, but the disabled are not among this highly-favored group.  
Much of the debate that occurred in fashioning the 14th amendment resolved around the proper classification of slaves.  If slaves are property, the clause of the 5th amendment prohibiting the government, from depriving an individual of property without due process of law protects the interest of the property owner in these slaves.  

If the slaves are persons, the same clause of the 5th amendment, prohibit slave holder from invokeing governmental authority in support of their taking these persons who have a property interest in themselves because these persons are protected against government authorized taking without due process of law.  Disabled individuals are bedeviled by arguments with respect to appropriate classification.  Until 1990, the State Department of the federal government required or refused to accept blind person citizens as applicants for the foreign service.  

When protests regarding this policy incorporated reference to the nondiscrimination requirements of section 504 of the rehabilitation act, officials of the State Department responded, by agreeing to permit blind persons to apply, however, they said that strict equality would be required.  Sighted people were offered the test for admission to the foreign service in print.  Blind people would also be offered the test in print.  Sighted people were not permitted to use the services of a reader during the administration of the test.  Blind people would not be permitted to use the services of a reader during the administration of the test.  

If blind people could pass the test under these conditions, they would be accepted as employees of the service.  Otherwise, they would not.  When I was applying for admission to law school in the 1970s, I was told that because of my blindness I could not take the law school admissions test.  Today, the law school admissions council, L SAC, permits blind aply {KAPBLT}s to take the test.  -- applicants to take the test.  However, the council decides what kinds of access technology will be perm and the website of the LSAC, a site which must be used in making applications to law schools has not been usable by blind applicants.  Similarly until very recently, the national conference of bar examiners decided how a blind person could take the bar exam.  

Blind applicants seeking the opportunity to take the bar exam argued that they should have flexibility in what methods would be used to comprehend the content of the exam.  Methods familiar to these blind applicants for comprehension of the content of written materials should be permitted.  To insist that unfamiliar methods of understanding test content are required is to test the capacity of the applicant to learn how to use these methods rather than to determine their fitness to take the exam.  

The law school admissions council and the national conference of bar examiners may not have unanimous against the blind.  But they do not want to encourage {PWHRAOEUFPBD} people to party -- blind people to participate in the legal profession.  This is the inevitable conclusion of the decisions they have made to try to make it hard for the blind to get into law school and hard for the blind to get into the legal profession after graduation they have classified blind people as undesirable, but there is no pattern of discrimination.  The Supreme Court said so.  

In 1927, the Supreme Court issued an opinion declaring that a Virginia statute authorizing first sterileization did not violate the 14th amendment of the constitution.  

In that case, a woman denominated feebleminded who had bore a child said to be feeble mined and who was the daughter of another woman said to be feebleminded faced involuntary sterileization.  The court said three generations of imbeciles are enough.  However, that decision was made more than 80 years ago.  Surely, it may be argued governmental interference with family and reproductive rights for disabled Americans is no longer tolerated.  

In the spring of 2010, the newly born child of blind parents in Missouri was taken from them, not because they were treating the child inhumanely.  Not because they were determined to be incapable of giving it love and affection.  But because these parents are blind.  
If disabled Americans are to have full access to government programs, public accommodations and employment, the barriers to entry and use of such programs and facilities must be removed and a spirit welcoming participation must be created.  The barriers to entry and use are physical, informational and social.  Physical barriers require redesign of doorways, entryways, bathrooms and the like.  They also require redesign of information management systems, nonvisual access is needed for those who cannot effectively use print.  This group include the blind, those with severe dyslexia, those who cannot hold a book and a number of others.  Although it is common to argue that the disabled are expensive as Justice Rehnquist did, it is less well recognized that the nondisabled are also expensive because I am blind and I never use a computer screen which costs money to construct and to operate.  Nevertheless, the program which verbalizes information contained in my computer is regarded as an expensive accommodation, but the computer screen used by the sighted is not.  

To welcome the disabled into the community on terms of equality with others demands an alteration of thought and we who are disabled are the primary agents of change.  

If the rights of those possessing disabilities become the subject of discussion once every quarter century or so, they may be ignored with impunity, consequently if we want our fellow human beings to recognize our value and our right to exercise that value, we must take action to help them know this value exists.  

[Applause].  
>> We must insist... we must insist that we be admitted to the law schools, to the legal profession and to the judiciary, we must take office ourselves.  We must draft legislation that protects our rights when our rights are ignored, denied or belittle and we must sue the people who do so.  
We must become acquainted with officials in the executive branch and we ourselves must seek office in that branch of government to ensure that the administration of legislation adopted fulfills the intent of legislators who direct that the disabled may not be subjected to discrimination.  Sometimes we will encounter members of the judiciary sufficiently that they cannot imagine a pattern of discrimination, but sometimes we will get the justice we deserve.  This cannot happen unless we demand it.  We must insist upon respect at all levels of government and society and we must welcome those who want to work with us to assure equality for all.  As we all of these things, we will be regarded as upty and obnoxious.  This is unfortunate but it is the position of a minority group to first-class status in society.  We will not always win.  However, we cannot make progress unless we insist that the value we represent is recognized.  Consequently, we must constantly demand that we be given the equal protection that our constitution guarantees.  In the long run, such behavior will ensure that equality is ours.  

[Applause].  
>> I am honored to share the platform this afternoon with Howard Rosenblum, who became executive director of the National Association of the Deaf, the largest and most influential membership organization of Deaf and hard of hearing persons in the United States on April 1, 2011.  Prior to joining NAD, he was a senior attorney for Equipt for Equality where he litigated disability rights cases.  Mr. Rosenblum is also the cofounder and chair on the Midwest center on law and the Deaf, the only center of its kind in the nation.  
As you know, I serve in the capacity of the presidency of the National Federation of the Blind.  

I am honored as I say, to welcome the leader of the National Association of the Deaf, membership organizations it seems to me have more to do with the development of the law.  Please welcome Howard Rosenblum.  

[Applause].  
>> Thank you, Dr. Mauer.  
>> Thank you.  


>> Thank you.  It's really an honor for me to be here.  There is many giants here from me to stand on their shoulders.  Dr. Jacobus and many other dignitaries here who have set the path before us and before me, so many tanks to those who made it possible for me to be here today.  
This panel, we're going to be talking about diversity for the disability community and I think it's very worthwhile to look at that as was just mentioned and there were many examples of issues that people who are blind face and the same goes for people who are deaf and hard of hearing in our community.  

The 20 years of the ADA and still to this day, the Deaf community struggles with the same battles we have started with 20 years ago and we have made little progress for our Deaf people and I'll give you some examples.  I'll start with my own story of when I became an attorney.  When I graduated from law school in 1992, the same year that the ADA was, unified diverse started, the first thing I did was to get sworn in by the court.  I contacted the Illinois Supreme Court, from Chicago, Illinois and they told me, sure, bring your own interpreter.  I told them, well, excuse me, but there is a new law and it just became effective in July.  This was November.  It had been in effect for a few months and I was hoping that Supreme Court would understand federal law and they said, well, we'll get back to you.  We're going to check on it.  So I waited and they came back and said you know what, you're right.  We're going to provide the interpreter and we'll take care of everything.  

So my first act as a lawyer and I got them -- I took on the Illinois Supreme Court.  

So the next step I figured would be easy.  Swearing in before the North Dakota -- northern District of Illinois.  Sounded pretty easy.  So I contacted the Northern District of Illinois and asked them for interpreter for the swearing in ceremony and they said, sure, bring your own interpreter.  

(Laughter) 
>> And I was new.  So I said ADA and they said you know it doesn't apply to federal court.  And I was like, oh, that's right.  Okay.  504.  Nope.  Doesn't apply in federal court.  I was stuck.  

Equal protection under the constitution, you know, I would love to be Rosenblum versus the United States of America.  That would have been my first win.  But guess what?  
The federal court out of the generosity of their heart give me a one-time exception.  I really wanted to sue them.  So I thought, okay, someday, that day will come.  

As I time went on, new rules were established for all federal courts to provide sign language interpreters to any deaf individual appearing as a party, as a witness, as a juror or as an attorney.  

So they were ahead of the ADA because we had to fight state court only recently was there a court ruling that recognized the right of deaf attorneys to have an interpreter by the court and it's still not over.  It's been exactly one year ago.  We're getting close to a federal trial before the federal court in the central district in Illinois.  
That area has all of two certified interpreters.  So I dutifully let the federal judge know two months before trial, you know, so that they could make preparations to get, you know, a sufficiently qualified sign language interpreter so that everything could go smoothly for me to understand and for people to understand me and for my client to understand as well.  Because of logistics and linguistic issues of my client, my opinion, we needed five sign language interpreters.  Do you know what the federal judge said?  
He said you know what, we're broke.  I'll give you one sign language interpreter and then you can bring the rest.  2010, this is 2010.  
We still have a long way to go.  If a federal judge presiding over the case is involved with a denial of an interpreter of a person about to give birth in a hospital, they were denied an interpreter in the process and needed to change -- and have a C-section, and I have a judge who doesn't get it residing over the case, so the issue here is communication access.  It's a whole different sphere in the disability community.  With many accessible things, there's accessible things.  You know, the size of the door, the size of the ramps.  With communication access, however, there is no measurable issue.  You either have communication access of some type, but there's no really measure of the understanding of the person who is deaf.  

Like the doctor said it's up to you.  The governing body or the provider to determine what type of accommodation that they will provide for situations like testing for admission into law school.  You know, in the deaf community, we face a lot of that with doctors visits.  Every time we visit a lawyer's office or every time we go to the hospital.  Even when we go into court like I just explained.  All of these examples show that there should not be the direction -- there should not be a discretion of the provider.  The provider for the most part is clueless about the needs of the people of a person with a disability.  

Especially with people who are deaf or have other communication issues.  The deaf person knows best how they can communicate.  So how can we expect the providers to understand that and not to think about, you know, CART over the need to provide effective -- cost versus providing accessible communication.  The Department of Justice just came out with a new regulation providing more considerations for the needs of the deaf consumers.  However, discretion still remains with the provider.  And it hasn't worked for the last 20 years and it's going to not work for the next 20 years.  We need to change the system.  

While we need unity in the disability community, we're all fighting for the same thing, we do have different features for different populations.  And we need to take into consideration the unique needs and challenges for each group, you know, that have situations that frustrate them still in with regards to the ADA.  The deaf community needs to be recognized for having those difficulties.  Even though we have had success stories, we still have struggles with even very basic concepts.  When you're talking about access to the legal system, access to the court system, how are we supposed to fight for our rights if we don't have access to laws or the courts or judges.  We are very marginalized as a group from the disability community.  Simply because of communication challenges and I know many of you in this room are fighting, you know, fights for the deaf and hard of hearing community.  But we're talking about changing, you know, one hospital at a time, one doctor at a time, one lawyer at a time and where has it gotten us in the last 20 years.  Something is broken with the system,s {SPES}ly when it comes -- especially when it comes to communication access.  So what we need to do is change the paradigm for communication access.  We need to remove the decision making of what kind of communication access is needed from the provider because they are more worried about cost than effective communication.  There are {PHULTS} million ways we can a-- multiple ways we can approach this.  One potential model could be the concept of communication access funds.  If every attorney in the state, you know, because they have to pay licensure dues, if they were to pay an additional sum and use that additional money as a set-aside, every deaf and hard of hearing person could go to any attorney and get interpreting services provided by the fund independent of the attorney.  They wouldn't have the upfront battle just to get an appointment with the attorney, just to have dialogue with the lawyer.  You can't force a lawyer to provide communication access and then expect them to be a Zellous advocate for you -- zealous advocate for you in whatever issue you have.  We need to remove that stigma or we need to remove that barrier.  The same is true for deaf and hard of hearing people who want to go see a doctor.  I've seen many times where we have had to sue a doctor or a hospital and in the meantime the deaf person still needs, you know, medical care, so they go to another doctor or another hospital and guess what happens there?  
Under the Ekings case, if they went to another doctor or another hospital, they might no be able to sue the previous doctor or hospital because of the issue of the unlikelihood of -- that they would use that hospital.  So it's a catch 22.  It defeats the purpose.  So we're telling the deaf consumers stay with that doctor, even though they're not going to provide communication access, stay with them until the case is over and then there's danger to their medical health.  So the system is not working for many deaf and hard of hearing people.  So I ask you who are working within the community to identify areas where certain elements of diversity within the disability community might be frustrated with specific approaches that have been used thus far and look at new ways of resolves age-old problems.  Afterall, deaf and hard of hearing community is a very proud community.  The deaf community is very proud to work with you fighting the same battle with you of equality as was mentioned this morning and repeated throughout the day.  We all need to work together.  We need to have unity.  We all have the same end goal.  We have the same dream.  We may need different ways of getting there.  With that, I want to thank you for your attention.  

[Applause].  
>> We have three people here who would be pleased I'm sure to answer questions.  So if you have any please, please present then and we'll take them.  

No questions?  

>> I have a question.  


>> What's your name?  

>> My name is Paula Pearlman.  I'm the executive director of the disability rights legal agency and we're in Los Angeles and Chicago.  So my question is what do you think would really work to enhance the ability of people with disabilities to find employment?  
Like I think that we have the reasonable accommodation process to help retain employment, but what gets them in the door?  
Like how -- what effective tools are you seeing that really work to break down that barrier for the initial employment?  

>> The Americans with disabilities act has been a disadvantage in finding employment for severely disabled people because it has scared employers to death.  That doesn't mean that I think it should not have been adopted.  I think it should have been adopted and I think that the amendments that came about in 23008 should have been adopted.  

The reason that I think they should have been adopted is that although they frightened employers to death, they also stimulated conversation about employment possibilities.  The employment rate according to the civil rights commission or disabled Americans declined after the adoption of the act.  But it doesn't mean that we shouldn't have the protection.  That is to say this, we have to get enough more information into people's hands to help them know that fear is not the primary response when dealing with the question of employment of people who have disabilities and that means that I was quite pleased that Senator Dodd came because if we have the right depiction of disabled Americans and television and movies, the possibility for employment goes up.  So we need to have direct action by individuals who have disabilities to make the public aware of the capacity of such individuals and we have to place people one person at a time and we have to find a method of describing the ability of such people in a way that employers can comprehend it.  I talked about the Supreme Court decisions in which it was said that disabled Americans are expensive to hire or the one that is the most recent and the most blatant.  

But the thought process about how it is that disabled Americans are expensive to have around is incorporated in the thinking can have judges in many cases and the thought process for employing people it seems to me it seems is you look at the person, you look at the talent of ta person and you say can this person help to make it more beneficial in running my business so that I can earn money enough so that it's worth having this person here.  That at least is my thought about how people get employed.  
It's not the thought that necessarily runs through the law.  
You know the laws as well as I do I'm sure.  But when I'm trying to hire somebody to do the work that we do, I say does having this person advance the work in such a way that it's good to have this person here?  
If not, then I don't need the person.  If yes, then I do.  And if I can afford it.  And the afford means afford the person and all the things the person needs.  I thought about putting in when we were discussing the question of expensive things that people use.  An automobile, lots of people and companies gets automobiles to drive and I've noticed that they cost more than any access technology that I have ever run across.  And yet, it's not regarded as an expensive accommodation to give a person an automobile.  It's regarded as a necessary element of whatever the person is doing so that they have the automobile.  And I think the same thought process, the people we're talking about have value and we take them because of the value they have got and we pay the expenses involved to make sure that we keep them because that's necessary to have this value.  That's the way I look at it.  
>> This is Howard speaking.  I think you have to look at several ways to change the systemic approaches with people with disabilities as expensive an not able to.  I think we have to try to convince people to understand that if people with disabilities to stay home on disability and do nothing, we can do that or we can have them be productive working members of the society.  We all want to be protected -- we want to be productive citizens, all our own lives instead of depending on welfare or others, so you have to keep that in mind when you're arguing that.  Also, we need to train people with disabilities to be better employees.  I mean, right now I think we're good.  We're competitive.  But we have to train pile with does overdisabilities to go the extra -- or to have those extra skills to mike them look better.  

You know, as others who have brokeen that glass ceiling have in the past.  Like women, people of color who broke through the glass ceiling, we need to do the same thing.  We need to break that glass ceiling by enhancing our skills, our communication skillsment we need people with disabilities to become very savvy in how they interview for a job.  I also think the most important thing is we really need to demand of companies, big companies, that is, to hire human resources personnel who specialize in hiring people with disabilities.  Many companies have hired, you know, a vice executive diversity hiring, but they don't include that in the definition of diversity.  People with disabilities.  You know, we need to pressure companies to start thinking in that way, start hiring more people with disabilities, you know, inside the company without them ever having that door open for people with disabilities.  So we need the right people inside, including human resources.  Hiring people within human resources who themselves have a disability.  

>> Now, there's one other thing...oh, I'm sorry.  
>> I think we can start opening the door that way.  
>> One other thing is we need to figure out how to make the environment accessible to those who are going to be working in it.  We have said that our position is that blind people should have the same book, the statement time, same price as anybody else.  This is a mantra almost.  But in order to help get this done, we have also found a way to give certification to companies that make their websites accessible and we give a certification indication to people that they can display on their websites.  If what we have to do every time somebody is going to get a job ask go through the process and figuring out the kinds of questions and run through them and answer all those questions, then you have to have somebody who's very, very willing to take on the time and effort to do it.  If we build the world so that accessibility is part of it, can you build a building anymore with a whole lot of steps out front?  
Well, you can, but you certainly have to have a ramp to get in.  I cease not -- it's not practical anymore and not building unless you have a ramp to get in it.  We didn't build something out front and had a few steps to get in it, but I said we could put a ramp out front but it would be better.  So it was supposed to be two steps out front but we put two ramps out there instead.  And if we build a system that is accessible now rather than waiting for somebody is employed so you have to figure out how to change it later, if we built it into the building process, then simply to get people into the workplace, it will be much easier and much faster and a lot less trouble and you won't have to argue about whether or not you should buy this piece or that piece of equipment.  A lot of it has to do with how you build the technology so that it can be used without having to redesign it when somebody shows up on the doorstep.  Now, Andy, do you have things to add to this?  

>> I do, but I think Howard wanted to say something.  
>> Just one brief comment I forgot to mention.  I think it's also important in my opinion to set up a fund separate from the company's budget so that money is available and not on the hiring people or those department heads thinking of their budgets for their division.  You know, if they're thinking of that, we need to remove that incentive and put it in a separate budget so they can use it at their discretion.  
>> We have a bill called the bill of technology bill of rights which is being responded to by certain members of Congress.  All you're trying to do is make it difficult for people who build technology.  We respond saying no, what we're trying to do is see the technology is build so it's usable by all members of society when it comes off the assembly line and not have to have us redesign it and try to put a patch into it afterwards.  This is an access to information issue and blind people as well as other people, print disabled people to have a right to equal access information.  It's the information age and what you ought to do is have a civil rights access to information.  Don't you understand that information is power...and we have got to have a number -- access for people to have this same access to power as other goings have.  You want to cut people out of the community?  
Then you build -- and so on.  You see the argument.  
(Laughter) 
>> So let me just add this in.  This is Andy.  First I just want to say that we don't have any evidence that employment numbers have gone up dramatically since the ADA.  A lot of the information we have is flawed by the way we ask disability questions.  But given that, we don't have any evidence.  So I guess I would start answering your question to say I don't know that we know what works because everything we tried hasn't worked on a scale where we're really moving the numbers.  I believe that it will work to start counting and to have a culture in companies where people are encouraged to self- identify and where we understand that self- identification is a good thing for the company and a good thing for the person with a disability.  But I may be wrong because we haven't tried that on a big scale.  It's also a global problem.  This is not unique to the United States.  Employment rates have not gone up in any measurable way that I've seen in a data set that can show me.  So some of the things that I think would be elements, one is internships, and these are just things that I've seen work.  AAPD has IT internships where students with disabilities while they're still in school are placed during the summer with a federal executive branch agency.  Many of those folks have been hired by that executive branch agency to do an IT job with them when they have democrat stated over the course of a summer their skill set.  So things like that where it's a relatively low risk thing for the employer to test out the skill set of an employee with a disability seem to work.  Another example is Joyce Bender's model where she places people with significant disabilities who have good education and degrees, but not a lot of work experience.  She places them in companies and professional jobs, IT, human resources, other types of jobs, finance, and they are Bender employees for up to six months.  The employer has up to six months to convert them to a full-time employee.  The end of the six months they either convert them and Bender takes them back and places them with somebody else.  Again, ice a low-risk thing that's worked well and the retention rates are very high.  I think some of these low-risk things are frustrating for folk that is have worked in this field for a long time because they think we shouldn't have separate categories for people with disabilities but these are the things that seem to work pragmatically when employers help them get over whatever their fear is.  

I think the government needs to do a better job of leading by example.  I mentioned federal sector -- 

[Applause].  
>> Federal sector is 1.8% of the workforce.  State and local government is over 13% of the workforce and if you look at the BLS numbers they are progressing that state and low -- projecting that state and local government is going to grow -- jobs in the state and local sector is going to grow dramatically over the next five years and we also have a lot of folks retiring from government.  Government workers tend to be older, lot of folks retiring, so if the government doesn't step up in the next decades like the president has tried to do in signing the executive order last July, it's a huge missed opportunity for our community.  I think a case could be made and I haven't seen enough data to be able to make it to you but I'm guessing that a case be made that the situation for deaf employees in the federal government might have been better 25 years ago than it is today.  Because there was a history of certain agencies hiring deaf people knowing how to make the accommodations and not worrying about getting sued or whatever the issues are that have become more of a barrier today.  And then the last thing I would say is the money thing.  We're spending $440 billion a year on SSI, SSDI, medicare and medicaid.  To be eligible for that money, disabled people have to swear to the government that they're unable to work.  If we could spend some of that money to provide supports for internships for a Joyce Bender model where people have an opportunity to demonstrate their skills and then the employer has the opportunity to convert them and stop spending money trying to keep people trapped outside the workforce and punishing them when they take a job or punishing them when their income gets too high or their assets get too high, I think that would also work in terms of creating an environment where there is a higher expectation where people can be more successful in the workplace.  
>> Other questions?  

>> Yes.  Again, this is Matthew Deeds.  I've been talking too much today.  As a lawyer who represents both people who are deaf and people who are blind, I noticed a huge -- there are huge issues and differences in the community themselves.  One example is educational and access to technology and language.  For example, very important issue for the blind community is the use of braille and having things in braille, especially in the educational process in order for a person who is blind to become a professional, get a higher education to learn proper grammar usage and in the deaf community the statistics are that a deaf child graduating from high school has a third to fourth grade English ability.  So there's huge issues within the disability community themselves.  What lessons would you, Dr. Mauer, give to Mr. Rosenblum with regards to how the blind community does what it does with regard to add add slow {KA} {SEU} and how to advance the deaf community and Mr. Rosenblum, I give you the same question for Dr. Mauer.  
>> Wow.  
>> Okay.  It's nice to have that question.  It's a little hard to figure out what to do with it of course but I'll do my best.  We try to get as many blind people as possible into our organization and it doesn't matter what they do and like.  That is to say some are lawyers and some are receiving SSI and not employed and haven't been for a long time and some are in school and some aren't.  We think that we have a community of interest and then we have our own members to tell us what kind of programs they want us to pursue.  And we try to think imaginatively about how to get at information and we think that information is one of the most vital parts of the system of community involvement and so we do our best to think of methods of getting at more information.  And we try to incorporate within the systems that are developed by government and by private companies, advice from blind people who are knowledgeable about information access.  All of that we do.  And we press forward on it.  

Now, I heard that we're all in this life together a few times today and I did not respond to that earlier.  I remember the time that we started trying to organize sheltered workshops and we called upon the teamsters union to help us and we said in the teamsters, you know, we're all in this life together, and they said yeah, if you want to join our union, the dues are this much and if you're joined and you certified, we'll take your money.  Then we got a sheltered workshop organized and we put the money into the teamsters union and they sent out a bargaining agent and the bargaining agent went in there and the employer said, well, these guys are not too good.  They're blind and they can't produce the way other people can.  And so they got to be paid kind of low wages.  And so here it was the teamsters union representative was in there bargaining for less than the minimum wage because the guy said we just put this union together.  And I thought the problem is not getting the union.  The problem is having the disabled recognized as regular, ordinary human beings who are workers and we might all be in this together, but the teamsters union didn't think so.  

So I think we ought to work on thing that is have similarity of interest for us and one of the things that I heard was that we should work with lots of other groups.  I didn't bring it up earlier but I did hear there was a meeting yesterday about passing some education legislation and I gather we weren't invite today that meeting and I thought well, how come we're not all in this interest together?  
You know, we don't we all get invited to these things.  And I thought well, I'll take more proactive interest to pursue it.  

All of which comes to I think that we have more in common than otherwise and I think that developing access information technology for the blind may have spin-off possibilities for the deaf.  I haven't ever worked on that and I'm probably not going to work on it much, except that I would like to talk with Howard and his technology folks.  He must have some.  Everybody does nowadays, about what they're doing to make the technology produce information that is recognizable and easily usable with speed.  We spend a lot of money on technology.  We have a lot of it around and we encourage people to do it and we work with the Apple folks on getting tear technology to be accessible to the blind and their iPhone is accessible and their iPad is accessible.  They have done a good job on that.  Is it done?  
No, a lot of it is not done and we're currently working with the Google people trying to get the same thing done and there has to be community of interest so that we can work together on gaining access to information and sharing information with each other about the programs that we're pursuing so that we can be in this community together and that's what I'd say to Howard if he were here to listen and I think I'll find out what he would say to me.  

(Laughter) 
>> I have to echo many of your comments.  I agree.  You're right.  There's many similarities in the communities underserved.  I don't know if, Matt, at night, you dream of questions to ask us like this to challenge us.  But thank you for that challenging question.  

(Laughter) 
>> I think I pointed out an issue.  We're not at the tables.  We're left out of the equation for education of our children.  Who better to know and understand the needs of children with specific types of disabilities than adults who have those same adults?  
For hundreds of years deaf education was decided on by a group who thought one way was better than another and changed the course of history with that determination.  
Sign language was banned in many areas and in the rest of the world.  In the eyes of the National Association for the Defend deaf, that's a set back.  Even today, those who go to college, who get master's degrees, guess how many hours or years of sign language preparation they get?  


One semester.  Would you allow a teacher teach Spanish in high school if they only had one semester of Spanish?  
You wouldn't.  I think it's the same problem we're having.  We need teachers of the deaf to get a master's -- or we have teachers of the deaf getting their {PHA*PS}er's and only have one semester of sign language and then you ask why are our deaf children, why are they not getting the right {EGS} pose your of language.  It's not working.  We need to bring adults of speck disabilities to the table to discuss things with legislature like yesterday's meetings and you're absolutely right, I don't think the NAD was invited as well and we need to be at the table.  The national federation for the blind needs to be at the table.  We need to work together to ensure that that happens and you're absolutely right.  Technology is one way to enhance the education of all our children, including deaf children.  So I think we do agree in many ways.  There is a lot of progress to be made.  We need to be involved.  
>> I am sure that Andy would suggest that we join the American association of people with disabilities saying maybe that's a good thing to do.  Did you have things to add, Andy?  

>> Well, I'm not sure which table we were talking about, so I think Wade Henderson the meeting with Senator Harkin, is that the meeting we were talking about?  

>> Yes, I think that's the one.  
>> So that was a meeting with Senator Harkin with basically representatives of human rights education task force which has been working across the various civil rights groups on the reauthorization of the elementary and secondary education act.  There's no question that the disability community needs to be part of that task force and to the extent that there's capacity, it would be good for the task force to have representative -- representation from the national federation of the blind and the national association of the deaf and other groups as part of it.  

So I think part of what Wade was saying is we need your engagement and we need your kind of active participation on a range of civil rights issues and we'll be there on your civil rights issues and what I experience at AAPD was that that was genuine but it required AAPD to have capacity that we didn't have.  I didn't have enough staff doing policy work to staff every task force that we wanted to be a player of so we had to kind of pick our issues and pick the places where we were going to get to the table and trust {RO*ER} groups to represent our interest if we couldn't be there.  So it's just being clear about your capacity.  NFB has a lot of capacity.  We're witnessing it in this room.  You have more capacity than almost any disability organization I can think of and you definitely have the most capacity of any disability controlled organization, so at some level if we can figure out what our capacity is and leverage it and learn how to kind of be strong advocates for each other, that will help us get to more tables.  I'm just just anying -- -- just fig.  There should have been at least one representative from the disability committee at a meeting on civil rights and the SEA.  But it is going to require us to do all the work to get us to that table and I don't feel that we're set up to do that well as a community right now.  
>> Other questions?  

>> Yes.  Steven Mendelson.  First quick, a rhetorical question.  I trust no one has noted that justice Rehnquist granted itself accommodations that he would have denied to all of us.  I suggest that only because he was more important than all of us were.  My question has to do with the question of the employment and the ADA and while I regard all of our discussions today about the impact of the ADA as important and valuable, they are in a sense back ward looking.  And I think we need to take a more forward looking approach in addition and that requires us to address the tremendously significant fact that the labor market, the employment system today probably has less potential to provide what Dr. tenBroek would call freedom or security for anyone.  And the corrosion of career paths and job stability and disappearing of jobs and the decreasing demands of employers for next {BLT} that make -- flexibility that makes the stability implication less meaningful, for all workers but more particularly for workers with disabilities need I think to be sere {SHREUS} considered in a form {HRAEUBGS} of a civil rights and training and placement strategies for the service system as and I want to think all about how put this into our work and into our consciousness.  

Is the.  
>> I appreciate the fact that some of what we have done is back ward looking and I don't much care for what the Supreme Court has done with the Americans with disabilities act.  I suppose this is evident from some of the things I have had to say.  And the Supreme Court when it does these things encourages other courts to think of ways to avoid as the principles enunciated in the act, it's a license to look for methods of knocking down those disabled people who are obnoxiously trying to be part of the world and the judges take perverse almost it seems, joy in doing some of them.  On the other hand, until you had section 504 and the Americans with disabilities act, the supreme court almost never thought about the subject.  It never came up and subsequently one of the great advantages of this legislation is to make the matter a public matter.  Now, how to make it a more public matter and how to incorporate the kinds of forward looking thoughtfulness into employment is of course a very important thing to do and we have focused partly on the law in this thing and the law will have some appreciable capacity in this, but it's imaginative salesmanship it seems to me that finds a way to implement the law in such a way that people want to employ it.  If you pass a law and it doesn't have economic viability, it doesn't matter what the provisions of it are.  It will eventually dial.  So economic viability is a requirement of the employment portion of the Americans with disabilities act or any other civil rights law.  It has to be practical for employers to use it in the long run, and we have to find a way to let employers know that this is not nearly as frightening as they think and part of it may be to give people an incentive to find a way to have folks be a part of their workforce who are disabled.  The Germans did it by requiring employers to have a quota.  My belief or at least I was told this, my belief is that the response to this has been that there is from the employer's point of view, a disability employment tax.  They get the disabled people.  They pay them.  Whether they do anything or not iser real {SRAPBLT}.  This is part of what they do.  This is not a thing that is long-term viable.  Consequently I don't want us to do that.  What I do want us to do is put incentives in.  We got a piece over in the Congress, a piece which says, if you do business with a disabled-owned business, then you get yourself a tax break, will it pass?  
This is a very difficult Congress.  I think it is enormously difficult to pass a piece of legislation like this.  Anything that tinkers with the tax code is suspect automatically.  I think the chance of passing it is not great.  But unless we try, we can't get it done.  And we need to build other incentives that have from the employer's point of view, some value and then we can sell the work of disabled people.  It's a sale's job it seems to me.  Partly we can change the law to make the sale's job easier, but in the long run it's a sale's job and it has to make economic sense to the employers or it won't work.  Do you guys have anything to say.  
>> This is Andy.  All I would add is I believe that the thing that -- I mean, I think Steve Mendelson brought up an important point, that there's bigger economic changes that we have a stake in and I would just argue that those changes are not inevitable.  Those changes are political.  We make political decisions that affect our economic reality and we as a country can make an issue about what's happening to our middle class.  You know, what is economic security?  
Why do we value it as a country?  
What does it mean when we don't have it?  
What are the hidden costs of not having economic security for the country?  
But I would just say that to me some of that starts to sound like an excuse for our low employment numbers, an execution for the that 395,000 people have left the employment workforce and we have tried a lot of things and we don't know what works.  But I would argue the best way to change employment outcomes for people with disabilities is for people with disabilities to have high expectations for ourselves and to be effective self- advocates and recognize that there are loved ones in our lives who may not have high expectations for us surrounding employment and it's our job to keep those expectations high and I think that's -- 
[Applause].  
>> I think that's where groups like the National Federation of the Blind and the National Association of the Deaf can be helpful particularly when you're working with young people who may be the blind kid in a family of sighted people or the deaf kid in a family of hearing people, somebody needs to help that blind child and that deaf child keep share expectations high for themselves.  So I would just add that and I think Steve brought up a lot of good points, but I don't want that to become an excuse for why we have low employment rates.  
>> A very impressive and cogent comment.  Thank you, Andy.  

(Laughter) 
>> You know, we have spent the day and I note that we started earlier than most judges and we have gone later than many.  
(Laughter) 
>> And there is a reception in the other part of the room.  I think we have touched on many important matters today and there are more tomorrow.  So the meeting will be adjourned until the morning.  

[Applause].  


