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>> And at George Washington University.  She also spent four years as a trial attorney in the civil rights division of the United States Department of Justice.  For the first presentation, here is Professor Colker.  
[Applause].  
>> RUTH COLKER:  Well, thank you so much for inviting me.  I'm really honored to be here.  I hear that yesterday was a fabulous day and I wished I could have been here for yesterday.  I'm sort of at a disadvantage in that I don't know all the great conversations that happened yesterday, but I'm going try to be as useful as I can this morning.  I know that each of you come to this conference from different perspectives and experiences and interests and one of my challenges is to figure out how to pitch this talk so that it's useful to all of you and I'll do my best to do that.  What I'm going to do today is talk a little bit about the lack of constitutional protection in the disability law area, and I'm going to sort of set the stage for Bob talking about where we might go next in trying to use the very scanty, limited constitutional law that does exist in this area.  Some of you are very familiar with the lack of constitutional protections for people with disabilities.  Others may not be so aware so I'm going to try to put us all at the same playing field which will help Bob then to discuss this issue further.  
One of the challenges in talking about the constitutional protecs for individuals with disabilities is that the phrase disabilities doesn't actually exist constitutionally.  The court has dealt with discreet claims by individuals who have discreet disabilities and have ruled against them or in their favor but really hasn't ever discussed this sort of generic category, individuals with disabilities in a way that's meaningful and useful.  So we have a wisdom problem just at the beginning that I'm going to talk about that doesn't exist as a concept.  What I'll do is talk about some of the leading cases in the area involving discreet disabilities and you can see the path, the general trend, which is for the court to deny the existence of any significant constitutional protection for this group.  So the place that one usually starts in having a discussion about the constitutional rights of individuals with disabilities is Luck versus Bell, a case that many of you have probably heard of that has to do with the involuntary sterileization of individuals because of alleged insanity in their families.  
And in that case in 1927, Justice Holmes upheld that state statutes in which he said rather famously and I quote, three generations of imbesells are not and as I said that was state's first statute that provided any patient inflicted with heredity forms of insanity or emsellty, whatever that is.  So that was appealed in 1974, so this's not that long ago.  Many of us were alive at that point.  That opinion has not been ever explicitly overruled.  It was crimeed with approval in Roe versus Wade in 1973 and put in place for individuals who face involuntary sterileization.  So that was a good beginning for people with disabilities and that was a case involving an individual with alleged intellectual repairments.  

So time passes.  Quite a bit of time passes and the next big Supreme Court case was the City of cleaveborn versus Cleaveborn Living case which was a 1989 case and in that case it denied a use permit for the operation of a group home for individuals who were intellectual disabled acting pursuant to zoning ordinance requiring special permits for and I quote, hospitals for the insane or feeble-minded or alcoholic or drug addicts or penal or correctional institutions and what I always love about these cases is the legislature is very clear with their stereotypes and prejudices.  They don't try to hide it.  Buck versus Bell.  We have that famous great language.  Here we have lumping together as if they all have something in common, those who need -- those who need to be in a so-call hospital for the insail or feebleminded and alcoholic or drug addicts as well as correctional institutions so we can see where the legislature is coming from.  In that particular situation it was a group home.  Wasn't what we think of as a hospital.  
But the zoning commission felt that their rules applied to a group home.  And they said that this facility, the group home should be classified as a quote, hospital for the feebleminded.  It was actually a group home for individuals with intellectual impairments so they held their hearing and you can imagine what the testimony was at the hearing.  It was not in aown backyard type of proceeding.  So after heard the local testimony, the city council voted 3-1 to deny the special use permit.  
The case is then challenged as constitutional deprivation, the right that these people want to live together in the circuit and one of the liberal cases ever offered by the court not only held that they acted unconstitutionally but also held that group of individuals should get the most rigid standard of scrutiny, the standard that we apply to race-based claims and that was sort of the high mark of courts treating disability issues as important and one said they should take a strong rule on the monitoring to help avoid disability discrimination in our society.  
And the Supreme Court of the United States did agree that the city acted unconstitutionally.  But it overturned the 5th circuit decision that there should be strict treatment and this is what the Supreme Court said to justify that position.  It said because mental retardation is a characteristic that the government may legitimately take into account in a wide range of decisions and because both state and federal governments have recently committed themselves to assisting the retarded, we will not presume that any given legislative action, even one that disadvantages retarded individuals is rooted in considerations that the constitution will not tolerate.  So what the Court basically said is the legislature is beginning to do a pretty good job here.  We don't want to be second guessing their judgments and out of the sort of view of paternalism, they said, us, we don't have to intervene because we have the utmost confidence that the legislative process works well for these individuals.  And so the court only used the lowest level of scrutiny, what we call rational basis scrutiny and said even what the city did was wholly irrational.  There was no good reasons to subject this home to a higher standard that you wouldn't any other kind of living situation and found that actually was unconstitutional.  So the constitutional law scholars starting in 1985 after that decision was decided read the City of Cleaveborn case and said the Supreme Court really didn't mean what it said.  It didn't really mean that rational basis scrutiny applies there.  They were trying to put some bite into this group that applies when individual's constitutional rights are violated and they're disabled but there was no need to say so because that statute was so ridiculous, so wholly irrational.  So that was the view that was contained in many of the common law books that I've taught from that a lot of people thought well, we should just reunderstand the City of Cleave born.  The court really didn't say what it meant.  So that was a reasonable way to proceed until the court became more clear in recent years and said no, no, no, they meant that and we still think that's the right idea.  The issue before the United States Supreme Court again in 2001 where the court was looking at my favorite statute, the Americans with disabilities act and trying to figure out if the ADA was constitutional in the limited sense of whether it constitutionally allowed a cause of action for monetary damages on a private individual sues estate.  It's a very private constitutional law but that very narrow question, can a private individual sue a state for monetary damages under the ADA and does the, ADA reach that kind of action and the Supreme Court said no and in explaining its decision it said look, everybody, City of Cleaveborn says that mere rational statement of scrutiny attaches the law area and they requoted some language from the City of Cleaveborn just in case we didn't get it the first time.  So in 2001 the Supreme Court said if the large in a more {TPEUS} class of the mentally retarded were deemed quasi suspect for the reasons given by the court of appeals of the City of Cleaveborn, it would be difficult to find a principle way to distinguish a variety of other groups who have perhaps a mutable disabilities setting them off from others who cannot themselves mandate the desired legislative responses and who can claim such degree of prejudice from at least part of the public at-large.  When need mentioned in this respect, only the aging, the disabled, the mentally ill, and the infirm.  We're reluctant to set out on that course and we decline to do so.  So that's the language from the City of Cleaveborn from the 1980s and the City made it clear that they don't want to trigger heightened constitutional protection.  

So this is a problem and that is with us today.  

The only slightly good news and this is what Bob is going to talk about.  He is today the glass half full and I'm the glass half empty although I'm typically a glass half full person.  The only glimmer of good news was in 2004 when the Supreme Court was asked to consider the constitutionality of the ADA title 2, another provision of the ADA with respect to nonemployment claims that might be brought by individuals against the state, the court said, okay, just because Congress exceeded its authority when it provided this cause of action or ADA title 1, maybe it hasn't exceeded this authority with with respect to other kinds of nonemployment claims under ADA title 2 and in that particular case the two plaintiffs were two plaintiffs who claimed that because of their mobility, they were denied access and they couldn't get into the courthouse and had no stairs or elevator and the lead plaintiff had been carried up the stairs to appear at his criminal hearing once and decided never again, he didn't want that again.  He didn't want to, you know, be harmed and hurt just to get to this criminal hearing and so his lawyer never before did any disability rights work but thought this was wrong with a criminal defense lawyer brought this claim on behalf of Mr. Lane.  And the Supreme Court somewhat surprisingly said oh, ADA title 2, although it might have places in which it is un constitutional in reaching for example skating rinks ta might be run by the state, it is not unconstitutional to the extent that it allows people to have a private cause of action when they're denied access to the judicial system itself and that's because even though they might not have heightened scrutiny under the protection clause, they're still entitled to due process protection such as right to access to the judicial system.  

So that case left open the question of whether there are other claims that one might make under ADA title 2 that like the claim of Mr. Lane actually do reach a constitutional level of concern.  And the lower courts are right now trying to figure out what Lane means and there's a lot of case in the lower courts in which the wrestling of that issue.  And maybe some of you here are litigating some of those cases.  One fact pattern that comes up frequently is higher education.  When institutions of higher education aren't sufficiently educating students, can they bring claims under ADA title 2 and bring monetary claims against the state and there's other kind of fact patterns as well but I think that's one of the things that Bob will talk about.  

One of my favorite areas to think about in terms of what Lane might mean and what the court might say in the future about the constitutional rights of people with disabilities is voting.  I think voting is sort of an important right.  I think it's one that is arguably protected by the constitution and first amendment.  Disappointed these days that I've seen states taking adverse actions for people to vote and I just want to give you one from Ohio that I helped recently fight but it's a common problem that you may be seeing in your home state.  I don't know what's going on in Maryland in this respect.  But one of the big moves that the republicans are pushing around the country right now is to strengthen voter ID statutes and in Ohio they came up with this brand-new idea that we should require people if they want to vote, they have to show a current driver's license, not an expired one.  But a current driver's license, a passport or a military ID if they want to -- when they go to the voting booth to vote.  If they don't have all these three things, they can go take themselves to the bureau of motor vehicle at their own expense and convenience and when I testified against that bill, which I thought would do nothing to enhance voter integrity but would do a lot to keep people away from voting, very dramatically, problematic for college students who often don't have a driver's license in the state in which they're attending college, it also would have a negative impact only voters who are visually impaired because it's pretty rare for them to have a driver's license and that person may not have found it necessary to get the special ID issued by the bureau of motor vehicles and might not of course have a passport because many Americans do not have passports and when I raised this important at the hearing, I was scoffed and insulted which I'm used to when I testify before a legislative body.  Whoa, I didn't know you got to the policy area.  But I guess I do.  
And so one of the people on the panel that I was testifying to said, well, I mean, what's wrong with absentee voting?  
I mean, these people can just vote absentee if they don't want to show this ID at the booth.  Oh, really.  Absentee voting in Ohio is inaccessible to people with visual loss.  Oh. It isn't?  
And I told them if they passed that measure it would be struck down constitutionally.  Interestingly enough the republican secretary state in Ohio actually opposed this bill being proposed by other republicans even though he admitted that it wasn't going to do anything to deter voting fraud but would do a lot to deter voting which I think is an important unconstitutional right and that's something that I found interesting and if other states go in that direction that Ohio was going in, maybe you'll have to bring some new ADA title 2 cases because this goes beyond what protects to challenge these voter ID laws.  So that's where I'm going to leave off and Bob will continue with this dire story of constitutional law.  
[Applause].  
>> Our next person to present this morning is a person who's been with us in the past and he has worked on our committee to put the disability law symposium, the gentleman key bus tenBroek disability law symposium together.  This is Robert Dinerstein, professor of law and at the American university Washington College of Law where he has taught since 1983.  
Bob, I first looked at that and I thought it said 1938.  
>> I came as a teenager.  
(Laughter) 
>> Prior to joining the faculty at American University, professor Dinerstein worked as an attorney in the special litigation section of the civil rights division of the United States Department of Justice.  Here is Bob Dinerstein.  
[Applause].  
>> ROBERT DINERSTEIN:  Thank you, Dr. Maurer.  And it is really an honor to be here at this the 4th I guess symposium.  I think when we started meeting as a steering committee, not any of us could imagine that it would talk off as well as it has and become such an important moment and each year I think that people look forward to the opportunity, not only to hear from, you know, guest bags like me, but also ta talk amongst yourselves of the issues you're doing and I'm pleased to be here and I said what should I call this talk and I decided to follow that great disability rights advocate, Tina Turner which a version of her song, I'm sort of calling it, what's the constitution got to do with it?  
The essential irrelevance of the constitution for people with disabilities and its reason remodeled -- and let me say in saying and I agree completely with everything that Ruth said as I usually do, being on the steering committee, I made sure she was listed first in the program, that it's ironic to be here at a tenBroek symposium.  TenBroek, who was so important in so many ways as we know in disability law, but also in constitutional law.  TenBroek who essentially created the concept of overinclusive and underinclusive category as being a way to test equal protection.  Ironic therefore for us to be saying that unfortunately as interpreted by the Supreme Court the equal protection clause provides little direct support for antidiscrimination efforts against people with disabilities and that's really unfortunate.  It didn't have to happen that way, as they say.  But it did happen that way, and so as Ruth said, the way that the jurisprudence was developing, did developing up through Garrett in 2001 was essentially to say well maybe the de facto issue for people with disabilities would ever thought the rational basis would bite, whatever that might have meant, was pretty much scotched in the Garrett case.  There's complexity to the Garrett case that even Ruth's full dissertation can't get into and neither I and let's just say the rendering of scrutiny that the court would give to this act and including ADA was a very big limitation on what Congress could do.  By the way I always want to point this out, a colleague of mine went back and looked at Buck versus Bell and concluded even on its own terms Justice Holmes was wrong because probably Kerry Buck as I'm sure you know was not in fact feebleminded to use the term, it wasn't three generations of emsells.  He should have probably said invalids and I want to say a little bit about Cleaveborn because it shows how disappointing the Cleaveborn to Garrett was before we get in here.  In Cleaveborn, the court said look, the courts have sometimes had to come up with ways of figuring out what standard to apply looking at equal protection cases and because often there's no guidance from Congress, we have to make it up essentially.  They didn't quite say it that way but that's what they meant.  So that's why we have come up with heightened scrutiny and quasi heightened scrutiny and in Cleaveborn, the court said absent controlling congressional direction, courts have had to figure out what level of scrutiny to apply and as Ruth correctly indicateed in Cleaveborn they said they were only applying the lowest level, rational basis.  In fact, they did much more.  Well, Cleaveborn 1985, the ADA passed in 1990.  The ADA with its findings at the beginning had at that time, it's no longer in the law, which is interesting, a finding which was essentially a plagiarism intentional of the very famous Kerry Lane products footnote 4.  This is baseball stuff for you nonlawyers.  Let me just say, that it has to be particular attention to legislative and other enactments that address -- that could be affecting people who are discreetness or minorities.  Congress could not have been more clear than saying we think that people with disabilities, not any particular disable, but all disabilities, need to have their -- and congressional enactments and other kinds of policies need to be looked at with an eye towards heightened scrutiny.  They were very clear about that.  Well, I think and many others thought that's exactly the kind of controlling congressional direction that the court should be leaking to.  The court -- looking to.  The courts is saying we're not a frolic of our own.  The courts through another series of cases leading to a case called City of burr knee essentially said Congress does not get to create that standard review.  We get to create it and we think it's rational basis, can you guys weep, that's what they said in Cleaveborn.  So in a sense that was a real failure I think -- I mean, a think on the merits of poor decision, but a failure to kind of take the guidance that Cleaveborn tried to provide to say let's end this dialogue between the judiciary and the legislative branch.  Let's figure out what we should be doing.  Instead they said we're only going to look at rational basis from you and looking at what Congress did in the ADA, the courts have used a microscope to say well, you guys have pointed to the problems but the problems are not significant enough and a famous line from Garrett where the people say an employer who do not want to hire somebody who require a reasonable accommodation require the constitution not only the hard head, but the hard hearted and so the ADA in title 1, the employment title went beyond what the constitution required and it went beyond it because in the City of Burney case the court said you can go a little beyond it as long as you're to the line of the constitutional right but you went too far.  So that was title 1 and I think many people thought title 1 is not going to permit damage actions but probably going to include title 2 and Ruth pointed out title 2 under state services the title of the ADA under at least with respect to fundamental rights there may be adequate congressional authority for Congress to act and Michael Whitewaterseen in the audience written why what the court is from and what people might want to do after that.  
Now, I should say another one of my things which I think is interesting in the thought about which are the title 2 rights that are fundamental, which are not, is -- I don't know about you, but I have not seen in my life a whole lot of state operated and owned hockey and ice skating rinks.  You know, it seemed to be on the court's mind.  Maybe sort of tripped in an early hockey game in his career.  Maybe that's what it is.  But it's sort of like okay, so what do we know about what's going to fly under title 2 and what's not.  In Lane the court said in access to courts, that's a fundamental value and because it's a fundamental value and again I'm skipping a lot of the internal analysis, but because it's a fundamental value, a fundamental right, then Congress has greater authority to act in that area and the court said that it was acting adequately -- adequate constitutional basis with respect to that and then the request is what are the other kind of constitutional rights so I think the reference to voting which I think is also one of the workshops following this is a great one.  Voting would seem to be if not more important to courts at least as important in some cases and certainly there is a very strong argument to say that voting is of such crucial importance that it is the kind of right which Congress would have a great deal of authority to legislate in and consequently would justify efforts in the ADA to limit discrimination against people with disabilities.  Now, I should say that the oral argument, Mark in the audience, Mark and I usually meet once or twice a year when the Supreme Court is doing some damage on disability law and I remember that oral argument where Chief Justice Rehnquist with a significant back problem, didn't seem to think it was a big idea if there was a voting booth on the second floor that didn't have an elevator.  It doesn't mean you were denied.  It just means you have to find another way to get up there and unlike George Lane, he might have thought crawling up the stairs would have been an adequate way.  Most people would take common sense view that if your polling place is an accessible, people cannot vote without having people helping, that would be an issue of access that would be covered.  
So, hockey rinks?  
No.  Access to courts?  
Yes.  Voting?  
Yes.  And then I think it gets kind of interesting.  Voting I said yes.  But court has had an important.  The Supreme Court only acted with respect to this issue with access to courts.  Now, here is where I think it's kind of interesting and it's this question of where the law is going to develop.  There is a whole other strand of cases here.  Law professors love nothing than to try to tease out these little scans of threat and another line of cases essentially in the Houseia Days in the late '60s, early '70s, the Supreme Court was finding a number of rights that seemed to be fundamental and a number were titled to heightened scrutiny based on race for example and national origin.  They were also finding rights, the right to travel and so fundamental that again congressional action would have to be looked at with a heightened kind of scrutiny and then came the 1973 case of San Antonio versus Rodriquez where the Supreme Court said, education, not fundamental.  This might surprise you and think it's important.  The court said not fundamental.  Not going down that route.  And in a sense that pretty much stopped the development of the fundamental rights branch if you will of heightened equal protection and due process analysis, which meant that thereafter you really were looking at the cat governor Cal, the issue of race and gender and not important at how important is the right.  Now in a curious kind of way we're beginning to rediscover this kind of jurisprudence.  Ruth mentioned the higher cases so some of the cases have been in the area of education where some of the lower courts have said education is really important.  It's important enough that it gives Congress wide authority to be able to legislate in something like title 2.  So Toledo versus Sanchez in a 2006 case from the first circuit for example had to do with a college student seeking a reasonable accommodation for his schizophrenic disorder and the court said education is very important.  The language gets slippery here but the language is it's important enough to justify greater congressional action and what's particularly interesting about this and Michael makes this point in his article, which the court is looking at well, how do we know that not only is education important.  That's not so hard.  How do we know there's been some kind of history of state-based or governmental-based discrimination in this area.  The court looked very, very widely so it didn't just restrict itself to has there been some kind of showing of state-based discrimination against college students or against graduate students.  It looked to discrimination against children with disables.  It sited the Park case, the Mills case.  Cases having to do with elementary school children who were to the given access based on their disability.  It cited the Board of Education versus Riley and all sorts of cases which set an atmosphere of discrimination rather than this kind of pinpoint, you must show that particular discrimination in this particular area has been demonstrated in order to act legislatively.  And that was a very key point because in Garrett when the court struck down the title 1 basis for damage actions, the court said it's not enough that the ADA has this extensive legislative history about discrimination, even it's not enough that there's a lot of history of state-based discrimination.  Show me where there's state-based discrimination in employment said Justice Rehnquist and he said there's at best five or six scattered references in history.  So not only are we looking at a broader range of rights that might generate some higher scrutiny that might justify title 2, but also looking at a broader view of societal views that might justify that action and I think that's an important point.  So where are we left then with respect to what rights might justify this heightened scrutiny which in turn justify justice.  As I said I think voting is one that certainly would predict would survive this kind of scrutiny.  Freedom from physical restraint which the court has said in a number of instances.  That is, for example, people who are wrongly institutionalized could well be as well since freedom from restraint is one of those basic rights.  Again, why not go with those great, late great 1960s, '70 cases like the right to travel, {SHA} peer rover us Thomas.  And those are kind of rights that if one were litigating these cases and in a favorable environment, one might say yes, let's try to pick well right that is are really well established in our understanding of what's important and go with those.  What rights don't survive?  
Again, a bit of a guess.  The requirement that you pay $2 for the placard that allows you to park in handicap cases I'm guessing would not go and there are some courts that have not permitted those cases to go forward.  Hail versus King would amount to that as well.  What is going to require I think both primarily from litigating these cases as well as those who comment on these cases is a lot of focus on identifying the right, the importance of the right and the evidence, the societal evidence in court cases and otherwise that show how critical denial of that right has been to society.  All of which is only done as a way to say there was enough here, Congress, for you to actually act in passing title 2 for authorized damage actions.  Now, there is a lot of variations on this theme.  What we have been talking about is not injunctive actions and we have also been talking of course in particular about the equal protection piece of this and some of the due process piece.  There's obviously other kinds of rights that folks have that are important, including rights against institutionalization, identified if not broadly so, but at least somewhat so, like the Romeo versus Romeo case in 1982.  The right of being in a hospital if you're not dangerous to yourself and others can survive in family and friends.  The O'Connor case and there are certainly rights that we can talk about but this particular set of developments has a way of making the constitutional relevant again whereas I think since the ADA many of us have said if you have got support in the ADA to go forward and you can get past this hurdle of damage actions, why not go with that?  
I dare say that a lot more has been achieved using the Olmstead case where its limitations to get people out of institutions than one could do with Youngbird case or some of the other cases that really stopped the constitutional development.  So in the end I think where I come out is that I'll allow Mark twain, it seems that the perhaps the death of constitutional rights of people with disabilities might be greatly exaggerated.  
Thank you.  

[Applause].  
>> So the two of you, the heightened scrutiny happens if you have got a suspect class, which according to Garrett, handicapped or not.  Or if you have got a fundamental right.  Who knows what a fundamental right is, as you said, but apparently getting into the courthouse might be it, the Lane case.  

Is it possible that -- I like to dream a little here.  Is it possible that when Justice Rehnquist said that there wasn't going to be any possibility of pursuing damage claims because patterned by the states of discrimination had been established by the Congress.  If you put enough pattern together, which it strikes me as not too hard to do, is it possible that the Court might ever change its mind?  
And secondly, are there other methods of getting to constitution besides fundamental and if so, what are they?  
And how do you decide what a fundamental right is?  
That ought to hold you for a minute.  

(Laughter) 
>> He's requiring a yes-no answer.  
>> Yes.  No.  
(Laughter) 
>> RUTH COLKER:  With respect to your first question.  Is this mic on?  
Yeah.  With respect to the first question, it's a complicated problem, but what the Supreme Court has said is that when Congress wants to enact legislation and because we're a system of limited powers, Congress has to act pursuant to one of the powers handed to it in the constitution and usually where Congress looks is section 108 but another place they can look is section 508 which is what we have been talking today and the City versus Florence, it says that it has to act in a way congruent to the injury that Congress believes or knows exist in society and what the court did in was made Congress into an administrative agency and had to start holding hearings and evidence and insulting for the court to start telling how Congress how to do its work and I don't have a quote here.  But the court says we're not exactly telling you how to do your work but if you want to find that your legislate is constitutional, you may want to think about collecting evidence and doing hearings.  So it's not that the Congress is absolutely required to have hearings and collect evidence but if it fails to, the Supreme Court is to conclude like it did in Garrett that it exceeded its abilities in the amendment.  But an interesting issue is can anyone other than Congress collect that evidence?  
Does it have to be Congress that collects that evidence or hold the hearings?  
Or could we as citizens start holding hearings on the hands of the state and says that's a sufficient basis.  The Supreme Court in Garrett did have available evidence that was collected by commissions that were started in 1850 states and in a very negative tone criticized those findings as sort of not being Congress's findings and I don't know why it matters.  Findings are findings.  And so by contrast in Lane when it's a 5/4 decision the other way with only one justice swinging, almost everybody thinks the two pieces are indistinguishable but the holding is different that the ADA title 2 is upheld in a limited way.  And in Lane, the Supreme Court says, oh, yeah, Congress did a good job of holding hearings and collecting evidence but certain kinds of discrimination at the state level.  It was exactly the same evidence they had in title 2, but when the court made decisions, they viewed the evidence very differently so I guess I have sort of two answers to your questions.  One is of course it depends on the Supreme Court and by some happenstance the court could be more liberal and one more justice in the liberal way.  We may not have anymore justice than we have or just in the record.  But in the absence of the court changing its position, maybe there's some minute possibility that somehow evidence was amassed, that that evidence could be used in a future case to say yes, there really is a serious problem and Congress is entitled to try to redress that problem so that's an answer no, part of your first question.  
>> Just in with respect to your first question, if you read Garrett and some of the other Supreme Court cases on the ADA and you knew nothing about how the ADA was passed or how Congress did it, you would think it was sort of one night, somebody thought it was a good idea, he's get a couple of friends together and pass this law.  So the fact that there was 13 hearings and national task force and all this effort gets marginalized in a way that I think is in fact defensive to a branch of government and indeed when the court compares what was not done in the ADA what they hold up is look what they did in the voting rights ago.  Well, they pointed to -- Congress pointed to specific states where people were denied the right to vote and only therefore did heightened voting rights acts scrutiny in those particular states or portions of states.  I ask you how political that you can go now to the Congress and say I want to apply the ADA title 1 against state employment discrimination, against only the following states that have been demonstrated to discriminate on the basis of disability and hiring of people.  It's just not going to happen and there's all kinds of common sense reasons it's not going to happen so I think the court is being a little bit, you know, I think disingenuous at the least in doing that.  Now, I think at least as a matter of stricture and what could do, I don't think there's anything that would prevent politics aside Congress going back and saying, okay, court, you said there wasn't enough of a record.  We're going to go back and show what it is.  
I do think it's not by chance that Congress and the ADA talk more about private discrimination and I think several reasons for it, not the least of which is  employment discrimination was already covered and the ADA was to extend to protections to the private workplace, so of course that's where they would focus.  So I think one answer, Dr. Maurer, if there was a politics of it, politics could be dealt with, you should go back and say all right let's go amed and prove this.  Of course now you would be {PRAO*UFG} it 20 years after the passage of the ADA.  
As to what's a fundamental right and what isn't...I think one of the prudences of the warrant court and somehow activists judges who tend to be more than others just as justice marshal left the court, how do we know that something is fundamental.  How do we know that Atkins versus Virginia that the death penalty used with people -- and the fact is that that has to do with I think a different set of facts, a different set of responses, a kind of here is what's important to society.  It can be contested but I think that there's -- so it's not -- I think in fact if the court were to say state-owned hockey rinks at least in Ohio were of fundamental importance, there might be some resistance to that but as we saw going back to the Bork hearings, would run up against a different issue.  And finally can you get through the fundamental rights or height scrutiny, I think the problem is and it gets technical, but for damages actions the short answer is you have to go through the 14th amendment in order to overcome the sovereign unity problem unless a state waives its sovereign unity and in order to do that you have to look at equal protection and due process and since the categorical side of equal protection has become so limited it really does force you back into the fundamental rights basis.  
>> The right to travel is not in the constitution either.  
>> ROBERT DINERSTEIN:  No, but again if you can look to the fact that some have concluded you can at least get somewhere.  I'm sure those of you in February, many of you took notice of the Justice Department's decision not to defend the defense merit Jack in the second circuit.  Eric holder, and he sent a letter to Congress saying he would not defend and what he said was in the second circuit, there's been no definitive determination that sexual orientation is only entitled to rational basis review.  So in the second circuit it's still open to argue that sexual orientation should be subbed to heightened view and we think it does not require heightened view so that was a way to say they benefited if you will in that category that there's no Supreme Court decision has determined that rational basis is the only review.  Soy's interesting to see had we not had Cleaveborn or not develop gone to the Supreme Court, one might have seen something similar.  
>> Thank you very much.  Questions for these folks?  

>> Hi.  Michael Waterstone.  Thank you for the presentation.  Thought it was terrific.  I want to follow up on something that was said regarding the discreetness in the minority Los Angeles wand and the ADA.  One of the things that happened in the ADA amendments act was that language was deleted and taken out of the statute and my own view was I didn't like the fact that that was deleted.  I think it was done because it was viewed as an im{PED}ment to a broad definition of the ADA, the definitions section and I understand that.  But in thinking creatively about constitutional going forward it seems to me that one point the minority language was in there and at a later point got taken away will be argued show that is this group is not a discreetness minority and I think there are real discussions to be had about whether this is a discreetness or minority and we have heard even in the last two days, we have heard people kind of expressing the different viewpoints on that particular issue, but I am curious on your thoughts of how that might impact disability constitutional law moving forward.  
>> Well, I actually disagree with you, Michael, which almost never happens.  The ADA was enacted in 1990 and the City of Florence was in 1997 and when they found this to be unconstitutional of exceeding Congress's authority, the Congress shouldn't change constitutional law overtly and I think the majority of the city said Congress acted unconstitutionally and after it was decided I was concerned about this so blatantly because the city of Cleaveborn said they're not and Congress shouldn't change that rule just as they couldn't religious cases just trying to make it so by saying it so.  So I don't know anything about the politics about why they deleted that language but I was relieved to see it because I think it gave the Supreme Court one more ammunition to say it acted un constitutional and of course when they did that in the act, ADA was already out.  So I think that this time in our history, there's no point in Congress just saying you got it wrong.  We want to reverse that through constitution law.  You'll have to review the Supreme Court, but I don't think you can do it by congressional -- 
>> Yeah, I think to me it was at least an open question when the ADA was passed whether or not that could establish that heightened level of scrutiny.  The court has said you can't do that and I think there was concern as you know particularly coming out of Sutton looking at well, what does this mean that there are 49 million Americans with disabilities.  If we're going to include people with what we consider to be this, it's to the going to be 49.  It's going to be 200 million and Ruth's written about where that comes from, what it means.  So to me it'sless probably the concern of scrutiny but just about minority and we need to have something that doesn't limit one more to the ADA and of course what the court didn't say, it limited the number of people who were able to cover, I don't know, 45 maybe, and I mean literally 45 million people and really there's lots of explanations.  I do worry about the deletion of it but I agree with Ruth at the end because the composition and everything else -- and I think it's clear in a sense of strategic interest.  
>> May I?  

>> Go ahead.  
>> Chris Glen.  Harkening back to Wade's remarks yesterday, half full glass, what would be this of a convention?  

>> This being the convention of the rights of persons with disability?  
Well, that's an interesting question as to what began the -- the United States had signed but not yet ratified the convention.  
>> If we ratified.  
>> ROBERT DINERSTEIN:  You know, I don't know the answer to that.  I believe that if it were still ratify, that there still would be legislation.  I think the U.S. views that these are not self- executing treaties which means you have to have some other legislation.  Now whether or not that then trumps the view of the constitutional interpretation, I don't know actually.  It's a very good question.  I'm skeptical that it would, but it would be certainly an argument that wound could be there and part of the other thing about it is obviously the convention does not define disability.  They have to come up with their own definition.  So it's a very powerful nondiscrimination statement.  
>> There are some extensions of rights in the convention that go beyond current U.S. law, but there aren't very many.  But there are a few.  
>> Yeah, many as well, of course many of the rights that are talked about in the convention are rights that in our system, in the federal system, state law guardianship for example which is what we have been talking about for the last couple of days which is more of the state's function of state law.  But yes there are absolutely ones that are on the economic curve of the social right which the federal level tends to be less robust in the way it looks at things.  
>> Other questions?  

>> Hi.  Larry Party from disability advocates.  Yesterday, Michael Waterstone said trial lawyers try to avoid going up to the Supreme Court and one of the reasons I'm fearful of it is that the current court will cut back our rights even further.  For example, in the Garrett case after they struck down title 1, the court struck down title 4 finding that the states were not free to reject federal funding.  Thus, it was not fair to hold them.  Why subject to any obligations under 504 and then in a case I recently had over sidewalks, the state of California ruled that even for injunctive cases those were unconstitutional.  And I'm very worried whether the Young doctrine would survive the Supreme Court make-up.  How bad do you think it can get with the current make-up?  

(Laughter) 
>> Well, every time I hear people complaining about the current political system and say, well, under Reagan, and I thought gee, when Reagan was here, I didn't think that was the wonderful days.  I mean, I absolutely agree with your comments and Michael's comments I think staying away from court absolutely makes sense.  Particularly on these issues, the so-called federalism issues.  Michael calls it the sovereign unity.  O'Connor was sometimes getable if you will and sometimes switched sides to his in upholding the family medical leave act.  Kennedy is not a big fan.  So if you add Kennedy and the four apocklpse, you have got -- try to negotiate your way out of things that may look not a full glass and talk back to the glasses but not risking it or if you're going to get a case and this goes back to this question of how you establish a national strategy, really making sure that you have compelling facts and compelling not just seen as disable rights work, but really kind of testing it out there in the world, yeah, this is really outrageous and needs to be looked at but I absolutely agree with you >> I'm really {WOR}ed about this and it's hard for the case law to understand and Congress has cut back and so I do share your worries there.  I don't share your worries so much in Young because in Garrett there is a footnote that says -- so it seems that the conservative majority was willing to do this recently and given they propensity proclaim -- I guess I don't see that as great a risk but the spending clause jurisprudence makes no sense to may as to why it hasn't been cut back and I just assume it hasn't happened yet.  Not that it won't, so section 504 was so tremendously important to us and so to lose that would just be awful.  I just hope I'm wrong about that.  
>> I would say that I'm more more concerned of an ex parte Young and Garrett says you can always {TKPO} there as a kind of crumbs for the massive kind of thing.  I don't think it won't necessarily resolve it, but the only case that looks mildly disability in the Supreme Court case is the Virginia office of protection advocacy against Stewart which raises a narrow ex parte young -- there may be language in that that gives a little more indication that the court feels more -- if you want to know exparty young you have to come to the super duper workshop that's later.  


>> Other questions?  

>> Our primary discussion this morning of course and our primary focus has been attempts by individuals with sort of private right of action against the states and those of course have been blocked by the 14th and 11th amendments and I'm wondering in that context about three very close related things.  Number one what would have been the result in Garrett if the effort to bring about a change in state employment policy had been initiated not by a private suit, one -- number two, what are the indications of the increasing privatization of state activities through private contractors and number three are there any possibilities for circumventing these things by invokeing other constitutions.  For example, in the of right to travel, something like the commerce clause.  
>> ROBERT DINERSTEIN:  Well, commerce clause unfortunately because of the seminal tribe case, which basically the ADA sets out at the beginning what its basis is and it uses both the commerce clause and the 14th amendment but because it's seminal trial cases which is being ex{TEPBLD}ed to the interstate commerce clause, that constitutional power is considered not sufficient to override sovereign unity.  Whereas the 14th amendment, because it came after the 11th amendment -- so Congress clause doesn't give you an ability to do that.  With respect to that DOJ or EOC, the limitation is a sovereign unity one.  What limits them is sometimes who is in charge of those agencies.  But also even when good folks are in charge as I believe they are now.  The resources of any government agency are just never going to be sufficient to go after all the elements of discrimination and I think as a matter of choosing I think where that is best -- where that role is best played by DOJ and EOC is with more pattern practice kinds of cases but that does mean a lot of individual cases don't get brought.  The privatization I think does raise again important case of questions because to go for undue process prosection grounds you have to find sometimes the state has contracted -- that's depending on the areament you see like a private prison is like another area where you have got governmental Fungs and now being performed by nongovernmental actors and sometimes they're considered to be state actors and sometimes not.  
>> I agree with everything Bob said.  With respect to your first question, DOJ has resources of who it can sue.  But at least I know where I can work, this is a very large state university, they understand that they are still covered because they could be sued by DOJ and I think that's important protection for us that the federal enforcement is still possible and even if it doesn't happen, it think it has a chilling affect on state action.  At least if it's a large state employer.  But I know our disability office is well aware that being the largest university in the country or second largest depending on how you count people, that if they do something really egregious, they could bring the federal government's attention.  
>> Other questions?  

>> Adrienne Ash...questions for you both going back to Michael Waterstone's conversation about the discreet minority and maybe it's a question in sort of opening up a conversation for sort of another symposium.  But how much do we want the discreet insular minority view?  
Does that get us to the problems that the ADA amendments act tried to get rid of, things like Murphy and things like that.  How much want regarded as an impairment view because that is a more universalizing response to disability and to the acts of discrimination.  I would think that even if we recognize that people who are blind and people who are deaf needs certain kinds of solutions to certain kind of tech {KL} problems of sis dim nation and so the larger the numbers, the better off we are.  And so I'm wondering if we wouldn't want to get rid of discreetness of minority and go for the largest most inclusive category we can.  
>> Well, I think it's an interesting problem and I view it -- I tend to view it pragmatically thaten I don't -- you know, when I think discreetness for minority, I don't think in the literal terms or how many people you're talking about.  But rather is it a group that has been historically marginalize.  Is it a group that society likely to treat not on the merits, but rather stereotypes which would be applicable to our folks or other reasons essentially to not play fair with that group.  So to me discreetness on minority is sort of shorthand for saying the groups that have not been given a fair shake by the legislative process and I think in with respect to a number of people we're talking about, that describes people with disabilities.  One of the problems in Cleaveborn for example when the court rejected the elected disabilities, the court said look the legislative, the Congress is doing all these wonderful things for people with mental retardation.  They should be happy we're doing in.  They passed the predecessor to the IDEA and passed the disabilities assistance act.  They gutted some of those acts -- 
>> They said there are so many -- 
>> ROBERT DINERSTEIN:  Right.  And where would it stop in the slippery slope.  But the fact is that we didn't stop paying height opinioned attention to categories baseed on race.  In fact, we saw those as reinforcing the constitution rather than precluding it.  I also think what it says to us is we still live in a time notwithstanding the ADA and all of the other wonderful things that have happened because of people's activities and work where in fact all the time people with disabilities are underappreciated, not given the autonomy, everything else that we know to be true for all kinds of folks with disabilities.  
>> Well, and one reason I wish we did have discreetness, I'm a big fan of what we call what equality means, that we have equality issues that have helped those people that have been harmed by our society and I'm not a fan of the idea of this sort of universe discrimination line of cases and we haven't faced reverse discrimination for various reasons.  But I think it's important to make clear that this is a principle to protect a group that faces discrimination and it's not a principle that's there for whatever we want to call it, temporarily able-bodied to complain about accommodation that goes to individuals with disabilities so I'm sorry that we don't have that language in the AD A anymore because I think it's a reminder for inequality with a historic lens and not just say oh, it's the same thing.  No it's not the same thing and this is going beyond the scope of this conference, but we haven't add that much discourse in the disability area and I wish we could be clear about saying that there is a why for why this group gets covered and it gets covered because of the tremendous, awful history of discrimination and want to remind people about that history by taking out a word like discreet insular minority and that -- 
>> Why won't we regard it as get us there?  

>> ROBERT DINERSTEIN:  Well, it gets you there statutorily.  Of course it doesn't get you there if you need reasonable accommodations, you know, that's that big exception but it doesn't get you there constitutionally.  Is there anything left, which is how I took Michael's question, is there anything to sol advantage.  Regarding that is one of those as effects of 504 and looking at whether people treat you as having a condition and discrimination against you and there's one way or another to have this as minority by looking at -- 
>> Thanks.  
>> Other questions?  

>> Noel Nightingale...I'm wondering about a more basic right to read.  We talked yesterday about our belief that the blind and the deaf at least have had a tremendous problem accessing a right -- literacy and do you think that might be considered by the court especially in the context of you need to be able to read to be a good citizen?  

>> ROBERT DINERSTEIN:  I think it's a great point.  You know, what the Toledo Sanchez case said was reading was very important.  Not fundamental.  And again I think some of this come it is a really clear articulation of the importance.  So for example if you had a case where you had the right to read, you would need to reference why people with these kind of disabilities are excluded and that's the nature of this within a constitutional frame work, you know, you only know if you bring a good case and get a good decision, notwithstanding what we said about the supreme Supreme Court because apparently from their opinion, I don't think the right to read is that important.  

That's a joke.  

>> Just take it away from them and see how they do.  Maybe they won't do any worse.  Other questions?  

>> Hi.  Michael Bane.  Sometimes when we bring class actions we assume there isn't an ADA or rehab act and it's not going to survive.  How do we protect the rights of people with disabilities in prison or jail assuming there isn't a constitutional right under the ADA watching the Supreme Court cases come down one from another.  And somehow there are other rights of persons with disabilities, the 8th amendment, the due process clause that have long established.  Now, maybe this court will do away with them too, which is possible and frightening.  But if you take for example a hearing that affects the interest, like a -- and just apply due process law but apply it to the person that is subject to that hearing.  The person for example can't read the documents that they have been given or a person who can't hear the testimony or participate in the proceeding, it becomes a due process violation in and of itself.  If you take a right to, which we hope will survive, the 8th amendment provides at least a right for someone to be able to use a bathroom or shower and a person be incarcerated can't.  You don't need the ADA and the rehab act and not that the ADA and the rehab act are not what I love and we all if all need, but there are other ways of obtaining the relief in the interest of rights of people.  And you don't need the rehab act to vote.  You can sue directly.  Anyway, this is not what I want to be.  But there are other paths.  
>> ROBERT DINERSTEIN:  Incidentally, it is kind of interesting.  One of the cases in this line that we didn't talk about was the United States against Georgia which is a prison case in which Justice Scaleto said the rights at issue there raised a number of issues, at least some of which are constitution provides directly and there's no question that Congress is acting appropriately in that manner.  The first ADA case decided, yes, they applied ADA to the first amendment and given the way prisoners are ran -- but you also -- you know, it seems to me this is what lawyers do all the time.  We look for what is availability to you to make the {STW} kind case that I need.  But it's Jackson versus Indiana from 1972 having to do with a defendant that was incompetent to stand trial and the court said the nature has to be so reasonable relationship to the purpose.  That's a very powerful notion which was very involved -- you cannot lock somebody up for the purpose of treatment and not give it to them.  You cannot give them other kinds of procedures and then not give them the opportunity to understand what's going on.  Those cases are useful in a create Tway.  Again, you have to know {KWRO*UR} forum and what sort of rights those are going to have.  


>> Time for one more.  
>> Hi., Justice center.  I'm wondering if you have seen some promising trends with respect to their state constitutions, greater rights and particularly looking beyond federal constitutional case law, perhaps foreign law where there is a much greater respect for -- 
>> RUTH COLKER:  I just follow my state's own constitutional law.  I think it's been useful.  In some states some states have had good case law about property taxes as being a way to finance schools in terms -- under the IDA.  So exclusive customer resources, they're able to provide the accommodations people need, but all have been at the state level.  In Ohio we did have a favorable lawsuit about the funding of the schools but our state legislature refused to implement it and no progress has truly been made.  But if I was to look at the state constitutional law, that's one area that there's been a lot of development very contrary to what we have seen at the federal level in a good.  
>> ROBERT DINERSTEIN:  If you're looking at state statute, a lot of people started looking because that's another option.  There's two problems at least, but at least there's one,.  One is sometimes it gives you -- for example, you could recover.  So you have to be careful that you're not just winning or hear what you want.  Obviously you also have to know who's on your Supreme Court and how things are going to go.  But the second thing and I'll end with this, I think one of the frustrations that Congress has had with the ADA and with the decisions that it wind up reacting in the 2000 amendments was to say the whole point of the ADA was to have a comprehensive approach to these issues so incidentally would should not reject it and it's still until a front that Kong was trying to do and to sort of say you're back to state.  It's not wrong to do that.  But I think it further undercuts some national policy on this.  

>> I think that in has been a brilliant, lucid explanation of the Supreme Court, something useful to occur and I appreciate you bringing these things to us.  

Thank you very much.  
[Applause]
Breakout...Challenges to Institutionization.  
>> I'm a student at the University of Maryland, School of Law and currently in my clinic working at the National Association of the Deaf, but I previously worked at the Maryland Disability Law Center, focusing on abuse and neglective children in residential treatment centers in the State of Maryland.  
>> Hello.  Karen and we're together from the same law school.  
>> Mellie and I work for the EEOC doing employment work but I'm also an active member of NAMI and I'm interested in this area.  
>> Michael Bane, private attorney in San Francisco and do law representation of persons with disabilities, public access cases and also in the criminal justice system.  
>> I'm Aloma Bama from Baltimore.  Not an attorney.  I administer and direct a lot of programs and services for aging and older adults and so I know that there is a substantial amount of work.  I do a lot of regulation and policy and so I'm waiting to see if our institutional issues are similar.  
>> Good morning.  I'm a director at the Maryland Disabilities Council and my interest in this started when I was an attorney at Maryland's PNA, representing people who are institutionalized at Rosewood Center which was for people with intellectual disabilities and my current involvement resolves around people who are institutionalized with intellectual disabilities in our state for lack of a better word, forensic center for people with intellectual disabilities.  
>> Hi.  I'm David.  I'm a lawyer in Philadelphia and done a lot of writing and litigating around people and institutions and helping to close institutions from the early Penter case is the more recent case I've been involved.  
>> Hi.  Penny Warner, managing attorney for community and interrogation and access living which is a center for independent living in Chicago.  We currently have three Olmstead cases that we're co-counsel on.  
>> I'm Larry Burger.  I'm in private practice outside of Philadelphia.  I have a client who is a long-time resident of a New Jersey developmental center, who has been seeking and whose guardian has been seeking community placement for him for over 15 years.  
>> Wow.  
>> And has a case that presents a lot of challenges, the name, one of which being the New Jersey development of disabilities.  
>> There are some of those cross-state issues that I think a number of states see.  So that's interesting.  
>> Good morning.  My name is Randy.  I'm an attorney here in Maryland.  I'm a fairly new attorney.  I've been an attorney for about 18 months.  Before that I was known as a service coordinator of Maryland for 10 years, so I helped people with developmental disabilities connect to and access services through the developmental disabilities administration in Maryland.  And I went to law school because of my frustration with the system as it existed and I have also worked since I finished law school for an attorney who's the legal assistance provider at the Rosewood center before it closed down and the legal system provider providing legal help to individuals in the forensic residential centers in Maryland.  So my involvement cons and although it's a -- continues and although it's a small part of my practice, this is my true passion.  
>> I'm Chris and I have jurisdiction and guardianship of people with disabilities and some number of them, not a majority of our wards are in residential settings.  In my former life as a judge before I was dean of Kennedy law school, I did in voluntary medications and hearings and before I was a judge I was constitutional litigator and did a lot of mental health litigation.  And I also, even though it's not exactly related to this, it sort of is, I worked very closely with prisoners legal service in New York and our situation with regard to mental health system in the prison is one of the great scandal of our time.  
>> Michael?  

>> And I think there's one person who maybe didn't introduce themselves.  
>> I'm with can brown, Goldstein and levee and I've worked around sort of Olmstead and the institutionization since I was at the D.C. office of disability rights where we started the Olmstead planning process and I'm really interested in Olmstead application in the sheltered work context and that kind of institutionization and also in the overlap of fair housing.  
>> Okay.  Great.  Well, thanks so much for coming today.  I'll introduce myself.  Kevin Cremin, director of NYC and I teach at Columbia Law School, aging and disability law and also as an adjunctive Cardozo law school.  We have never met.  I just started.  
>> I just started exploring this with them a few months ago.  
>> I used to work at an adult home advocacy project and it's there -- well, during the job obviously I did direct services, public policy and reform litigation regarding adult homes which we'll talk more in-depth about.  And before that I worked, I had a Clinton fellowship in India where I did a study of about 45 mental health facilities in Indian kind of trying to address or examine barriers to community mental health services and law and public policy in India, and so I have -- and in a number of these jobs I've visited a number of mental health facilities and gone up journey to think a little bit about what is an institution which is what I want to talk about a fair amount today because I think that's one of the questions that's up there for the future of Olmstead litigation and directions in which it's going to be going.  But I'll start by talking about the deinstitutional case that I've worked on the most which is disability advocates, Inc. versus patterson.  How many of you are familiar with this?  
Okay.  So less than half.  Maybe four, five of you.  So I'm going to go over quickly because I don't want to bore those of you who are familiar with it but I want to speak to the others about it.  
>> Go ahead.  
>> This case focused on adult homes.  So in some states they're called boardened care homes.  A lot of people, even New York refer to them as group homes.  They were originally envisioned for the frail elderly, therefore people who needed assistance with activities of daily living but not skilled nursing assistance.  

During the quote unquote deinstitutionization movement a lot of people were transferred into these adult homes and have lived there ever since.  And so obviously that's an example one might say of transdeinstitutionalization, you know, deinstitutionalization shifted people from one type to another.  Prison being another example.  Homeless shelters potentially another example.  This lawsuit was filed in 200 the by a group of organizations including the Bazelon center, urban justice center, New York lawyers for the public system, and Paul Weis is the pro bono attorney.  The plaintiff, disability advocates Inc. and that's one of the PNA providers in New York state.  So that was a decision that was made prior to when I started working on the case as to sort of the foreman which the case would take who would be the plaintiff and that's always a key question in any case, who is going to be the plaintiff?  
An individual, group of individuals?  
Class action, another organization that works on behalf of people with disabilities?  
Might be a membership organization like national federation for the blind and as you'll see later it's a question that can resonate through the course of a case and potentially have impact and so it's something that should be thought about carefully.  

The defendants, so the case against adult homes which are owned and operated by private entities.  But they're licensed and funded in large part by the state and so this case was not against the individual adult homes.  You could envision maybe a fair housing case or other types of cases against the adult homes, but it was against the state for using the adult home system and so that's why it's a title 2 case.  So a title 2 case you couldn't bring it against the private adult homes.  You would have to bring it against the state or local entity.  The cause of action, the main cause of action is the ADA integration mandate requires that when a state provides services it must do so in the most integrateed setting appropriate to the individual's needs.  And the regulations elaborate that -- and that's a setting that enables individuals with disabilities to interact with nondisabled persons to the fullest extent possible.  So I think that's real interesting regulation.  So why would it matter the extent to which people with disabilities are going to have to interact with people who are nondisabled persons?  
Anybody -- why does that matter?  

>> Well, because if you're not interacting with people without disabilities, it sends the message that you are different and you need to be separated from the people without disabilities and that you're somehow lesser.  
>> Yeah.  Any other thoughts?  

>> You lose social skills, all sorts of social skills.  
>> Greatly narrows the universe of people with whom you can interact.  
>> Uh-huh.  Any other thoughts on that, that topic?  
I think those are main things.  One thing that I think I'm not sure is behind the regulation but I think some people mentioned it yesterday is that when we think of diversity, we think the -- generally we think of the contributions that people with different perspectives and different life experiences bring to the world in general and so we can see also not only a benefit for people who have disabilities but a benefit for people who think of themselves as not having disabilities or don't have disabilities.  And so there's, you know, potentially that way of thinking around it as well.  

So our case was that the adult homes are institutions, they're large.  This case was around 30 homes that have 125 or more residents and virtually all those residents were people with psychiatric disabilities.  They're very regimened, you get medicationings at a certain time.  You don't get to pick your roommate.  It's hard to have visitors in any private way.  And as the judge mentioned, you know, generally thought of as a fostering kind of learned helplessness.  Right?  
We put on one of the witnesses that I put on during trial was a person who not so long ago was taking care of people, helping them as a home health aid.  Helping them take their medication, cooking for them, taking care of them.  She had a psychiatric episode.  Hospitalized.  Had nowhere to go.  Ended up in adult home and all of a sudden there's nowhere for her to cook.  Meals are being cooked for her.  Medication being handed to her and so these skills which she had gradually diminished over time.  
Another big part of the case is that New York has the system of supported housing.  Supported housing at scattered site, units in apartment buildings -- private apartment buildings.  Normally not for profits.  Contracts are given for the state to provide services for people who live in those apartments.  You can kind of think of it as section 8 versus large-scale public housing where the section 8 voucher system lets people live integrateed into the community and so that is the supported housing, scattered kind of model.  Scattered, flexible support services.  

And the experts that we had testify that virtually all adult home residents could be appropriately served in that kind of setting, supported housing setting and so it's worth thinking about again as we think about Olmstead issues, are there people who could not be served in the community?  
Are there some people who maybe have to be in institutions?  
And that's something that is worth thinking about.  I mean, are there anything that comes to mind?  
I mean, should everyone live in the community or are there any people that you're willing to say can't live in the community, at least there are a temporary period of time or maybe if not for the long term?  

>> We have had this discussion in Maryland a lot around people who are involved in a criminal justice system, those with more significant charges and maybe less significant intellectual disabilities and not that any of us advocates have conceded that they have to be in an institution, but it has been sort of the working understanding that those with more significant charges were incompetent to stand trial or found not criminally responsible are now under the purview of our department of mental hygiene, that there is a small number of those people and we were talking about 10 or less in our opinion at any given time that may.  

>> Any other thoughts?  

>> Was that politically correct?  

>> I would say in this case, there is a lot of testimony about people who start fires and people who have advanced Alzheimer's as being two potentially -- you know, maybe the judge expressing concern about our experts but I think there is the general category of imminent -- maybe all of that follow under the category of people are imminent harm to themselves or others and that doesn't mean they have to be in an institution forever but it could be an institution or hospitalization might be appropriate for a brief period of time.  Yes?  

>> Well, in my individual case in New Jersey, one of the roadblocks that has been thrown up is that he has at various times in the past engaged in fire setting behavior.  I mean, the last time was a long time ago and they were all not very serious, but the fundamental point that all the bureaucrats is that why was he setting fires?  
It wasn't that he was an arsonist.  It wasn't because he was frustrated.  And why was he frustrated is because he was there.  But in your case with the board and care homes, I'm sure that a lot of that's true.  
>> That's true.  A lot of the behavior -- the behavior exist in a vacuum.  It's the setting that can have an influence on the behavior.  The fundamental alteration case, so I'll say that briefly is that under Olmstead the Court considers the resources available to the state, the cost of community-based care, the range of services, the state has to provide to other persons with disabilities and the obligation to provide those services equitably and it often comes down to a cost analysis and in this case New York state has a supported housing system.  They're providing supported housing so it's actually pretty easy to make a record that -- you know, we're not trying to have them create a new program.  We're having them to try to shift resources from this institutional setting to the support housing setting and so it was a good frame work in which to bring this case.  And a lot of states there aren't supported housing programs and I think you run into more difficult challenges in the fundamental alteration aspect of an Olmstead case in those states.  In this case, you know, one should note that the burden of proof is on the defendant with regard to alteration so they did not prove that providing housing would be cheaper -- I'm sorry, would be more expensive.  In fact, it seemed to indicate that it would be cheaper.  Particularly so because and people have said that it's a characteristic of institutions is that the medicaid costs, there's quite a lot of fraud associated with -- medicaid fraud associated with adult homes.  There's one case that I worked on involved people being referred for unnecessary prostate surgery and there's kick-back scheme, et cetera, et cetera.  Maybe that's an extreme example but as a result that jacks up the medicaid cost even when you compare people with comparable housing and so that has an impact on the costs.  So the state, the judge found that the state violated integration mandate that over 4,000 individuals were not in the most integrateed setting appropriate to their needs, that virtually all those individuals were qualified for support housing, that they were not against moving to support housing and that shifting would not be a fundamental alteration.  So won the liability stage and the remedy stage, the state was given the opportunity to come up with a plan.  They really didn't come up with an adequate one so the judge imposed the one that -- basically we suggested that the state must provide all qualified adult home residents the chance to move in supported housing within four years, would ensure that appropriate support services would be available to those people and that as reasonable that they would have to create about 1500 support housing units a year for three years.  

Now, we use the word "create" -- I never really like the word create.  It's really private housing, so it's rally funding the availability.  It's asking them to build these apartments but for some reason people use the word "create" in this context which I don't think it's the strongest way to phrase it.  It is being appealed.  There is a stay in place and the primary issues that seem to be bothering the judges was whether it was overbroad because it does kind of cut out the state clinicians.  On Olmstead, Olmstead which involved the state hospital and state doctors saying basically that the individual could receive services in the community.  Whereas in the adult home setting we basically proved our case on expert testimony about adult homes and services they provide and kind of more general sense that individuals would be able to live in support housing and that they would be assessed by the not for profits who are running the support housing, some kind of cut-out of the state clinician and the state argued that it creates an entitlement for anyone who comes in to end up in support housing and the other issue is standing.  The appellate court seemed to be concerned about whether the protection agency basically had the standing to bring the case and whether it could be brought by individuals.  

When I was asked to facilitate this workshop on challenge of institutionalization, I started thinking about what's an institution because DAI is kind of pushing Olmstead litigation beyond state hospitals into these sort of private adult homes is I think the first case is the one that I know of where the question of what an institution really was fought out of it and so the DAI court defined an institution adopted one of our experts and she defines institutions as a segregated setting for a large number of people that through its restrictive practices and its controls on individualization and independence limits a person's ability to interact with other people who do not have a similar disability.  

So I think this definition raises a number of interesting questions.  First of all what's a large number?  
You know, how large is too large in an institution?  
And that's I think a big question for the future of Olmstead litigation.  So what do you think?  
Adult homes that I described to you were exactly the same but instead of 125 people, had 50 people.  Would that be okay or is that still a problem?  

>> Too big.  
>> You know, a group home with 10 people can be extremely restrictive.  It depends of course on the group home, but it can be very restrictive.  You know, location has a bearing on it and the nature of the program and so -- 
>> So we're willing to go down to 10 at least.  10 is -- 
>> Well, I have one in mind, so... 
>> I don't think the court would go down to 10.  
>> That's an issue and you have to be practical at what a court would look at.  
>> 50 is too -- 
>> Yes?  
Is it Ann, I'm sorry?  

>> Adrienne?  

>> I'm sorry I came in a little late.  Is it really a question more of the mix of things.  The group home that's 10 people could be restrictive.  Is it a mix of the numbers, the restriction, the amount of restriction the reasons that people are there, whether they're there against their will or not how much they get to do things beyond being in this segregated facility?  
I mean, you know, if you're locked in your apartment with your quote caring, loving family, you could be as segregated as somebody in an institution.  I mean, I'm not saying the law can get to that.  But for the mix of what we're trying to get rid of, isn't it really a mix of the amount of segregation the numbers of people the reasons people are there, the restrictions that are imposed while they're there?  
>> I'll tell you while I was doing the study in India, I looked at basically 10 dimensions and I agree with you.  It's not that if you missed, you need all of these 10 dimensions.  You could be at various places.  I looked at whether they're locked or unlocked.  Segregated or integrateed.  The cost and who pays it.  The number of beds, staffing.  The services offered.  The admission procedure getting at those voluntary issues.  Does it stays forever?  
Is this for a short-term rehabilitation?  
The discharge procedure, again, getting at the voluntaryism issues.  And then the licensing.  Again, I don't think any of these things are absolute.  You don't need one to be in, but I think you might tend to look at all of these things but I think you do have to look at sort of what are the -- you know, these are sort of I think in the evolution of this kind of litigation tiny steps over the course of time.  Judge?  

>> Chris.  
(Laughter) 
>> I think in the context of the litigation also what's really going on and what you're getting at, I mean, this is about money.  This is what so much of this is about money and what makes these profitable is volume so you're just not going to have providers providing these hideous institutions for three people.  Whereas they will for 150.  And so if you're talking about making change in what are the group homes and so forth that you can hit in litigation, it's going to be the ones that are big enough to generate a significant profit both by the medicaid fraud and every other cross-cutting and rip-off and graft opportunity that's available to the owners of these places.  
>> Penny?  

>> Yeah, one of our three that just settled and we have a fairness hearing in June, is the one involving someone who lives in ISDD's with 16 or more beds and I wasn't there at the time, but that class cut-off was not because we thought 16 was a good number, but because that number already existed kind of in the state tax onmy and so 16 was determined to be the cut-off and so the state settled, so we'll see.  Is it Mellie?  

>> I just had a basic question.  When you say segregated or integrateed in a facility, what does that mean?  

>> Right.  That's an interesting question.  So I think the image of state and mental healths was that they were in really kind of rural, out-of-the-way settings, cut off and risk to society.  In this case these adult homes are in New York City.  Normally at the ends of subway lines, but they're within -- they are within the community.  So...but as one of the state's own witnesses described them, I want read the coat, adult homes are community-based psychiatric ghettos in which groups or individuals are located in the community but are never helped to become part of it.  So again I think Adrienne's point which is that you -- 
>> The state's own witness said this?  

>> Yeah.  Yeah.  Uncross.  Not cross.  But it was documents.  All documents.  I'm not skilled.  

Because, you know, obviously I don't think these documents are going to come back to haunt them, right.  But the point being segregated, you have to look at a number of dimensions in and of itself because you can't have a home with five entities over and some other residential housing but yet it could be really a psychiatric ghetto within the community.  It could be segregated even though it's on that block.  
>> I want to commend you for putting this all together was the idea and the judge obviously got it that, you know, the people didn't have power over their lives because they had to be at a certain place for meals, for medication distribution.  There are rules like you can't have a visitor in your room, so sexual activity and family life and I those were -- those fundamental issues of freedom and autonomy, you know, are you an adult.  Why can't I see my child?  
Why can't I have a boyfriend or girlfriend?  
Why can't I have sex?  
I mean, that's a really important -- and why should all of the things be for the convenience of the institution?  
I think that element of an institution likes to be -- for them it's more convenient to have everything regular, but what does that do to people's ability to have, you know, full lives.  And I think that message was really powerful.  Of course the other thing apparently prove is that their system is more expensive than the alternative, which I think what if it wasn't though?  

>> Right.  Right.  
>> And what if they were able to show that it wasn't.  I mean, you think you still -- >> Well, I tell you this case was brought in 2003.  But the time it reached trial in 2009, the economy was in quite a different state and we thought the economy would cloud sort of this case and it would be quite different if it had gone to trial in 2003 and I do think that if New York state didn't have a support housing program in place and that if we hadn't been able -- if they had been able to prove, you know, because it's their burden, right?  
If they had been able to prove that it was I guess substantially more expensive to provide services and support housing and that medicaid costs should not be included in the calculus, we would have been in trouble and so I think those are challenges for states and potential litigation.  Michael?  


(Michael) 
>> Yeah.  So that was I think a compelling point of the trial, was the testimony of residents and former residents on their experiences, both live and also -- because it was a bench trial.  Some excerpts from transcripts of depositions, but -- and I'll tell you that probably the most powerful testimony at the trial was by one former resident.  She had lived in an adult home for 16 years and she acknowledged that she had -- this is actually the defendant's witness.  So she admitted that she had doubts about her ability after 16 years to live on her own.  She wasn't sure she would be able to do it.  But she moved to support housing.  One of the very few people to get out before this case and she was flourishing and she summed the the difference.  She said I do my own shopping, my own food selection.  It's free.  It's freedom for me.  It's freedom.  It's being able to actually live like a human being again.  And I think that kind of testimony about sort of, you know, one what life is like in the institutional setting and what life could be like in the community was really powerful for the judge.  
>> I have a question and since we're talking about New York.  How does it get decided if you have an individual -- how does it get decided if that individual is going to go into a supported housing situation or group home is it just luck?  
Is it what organization they're dealing with?  

>> That was a big point in the case too is that it really seemed to be almost by virtue of luck or unluck that you ended up an adult home as opposed to adult housing.  Really if you looked at how people ended up in adult home, it was timing, bad timing, unluck, and so there wasn't really sort of a very systemic way of figuring out which would be the most appropriate setting for someone to receive the services that they need.  
>> What was available.  
>> Yeah.  What was available, other than a homeless shelter I guess.  Is it Larry?  

>> Yeah.  I have one comment and one question.  The comment is that on the cost issue, you did have the advantage in New York of having this sort of well-developed program and that won't exist in many other places.  But on the other hand, the large care facilities are really expensive and so my client for example is at a center where the per capita cost is well over $200,000.  So that makes it harder for them I hope to make the -- my question is what is the timing on your appeal?  
When are you expecting -- 
>> In December.  My organization is not involved in this case anymore, so I'm sort of -- but the organization I now work at is not involved in the case.  But it was argued in December, so who knows.  But obviously we're all concerned.  I wanted to go back quickly to Penny's point about sort of state law and state descriptions because I think it's an interesting thing.  I think that actually the expert's definition of an institution and the court's option of it to me is kind of odd is that the court didn't look at other federal statutes or maybe other state definitions of state institutions and they're out there.  I'm going to give you some handouts at the end, one of which goes over five examples of definitions of institutions and one is a great chart done by University of California of San Francisco, national center for personal assistance services in August of 2009 Olmstead litigation all 50 states.  A great chart.  I also have in another format, I've burned them on DVD and readable files and I have 12 of those and I got tired last night.  And so hopefully that will be useful to people.  

So but I wanted to go over quickly some of the definitions.  Social security administration, if you look at POMS, an institution is controlled or run by managers, serves four or more residents and including help with ADLs.  Again, I'm not saying that the best approach is to go out there and file a case based on four but it's interesting to know that the SSA defines an institution as four or more individuals but you have to think of other attributes, the services offered and who controls or runs it.  The medicaid law, the 16 number was familiar from Penny's point because the medicaid law talks about mental institutions, hospital institution or other institution which itself is a circular definition.  More than 16 beds primarily engaged in providing diagnosis and treatment of care of persons with mental diseases.  CRIPA, the civil rights of institutionized persons act, owned or operated on behalf of the state if it's one of these five categories.  For people mentally ill, disabled, retarded, handicapped, a jail or facility for juveniles residing for the purposes of receiving care or treatment or providing skilled nursing or long-term care or custodial or long-term care.  Doesn't talk about numbers.  That's CRIPA.  In terms of thinking about what are institutions, what are some future directions in Olmstead litigation, it's interesting to look at how institutions is divided -- I'm sorry, defined in other laws and in other settings.  I should say that part of the reason why it's an institution look at other laws and understandings is title 2 of the ADA does not define institution and neither does the Olmstead case.  So -- and that's again because in Olmstead, everyone acknowledged that where the relevant people was was an institution, was a state hospital and where they could live was a community setting and so these issues haven't really been debated a lot and of course I think now as we kind of push the boundaries of Olmstead and push into the future it is a question that's going to be probably debated more in these types of cases.  

And so I want to know one in terms of these sort of advantages, I'll hot topics in New York and then I want to hear more in other states maybe.  Recently was in New York Times which was reminiscent of the 2002 series of articles by Clifford Leavey and led to a lot of momentum in the case and part filing to the case.  So when you're talking about state-run group homes, there's over 2,000 in New York state.  13,000 allegations of abuse in these homes in 2009.  I think documented physical and sexual abuse cases where the workers were not fired.  One worker who was accused of abuse said that the job is really stressful.  You have residences that you work with that are attacking you.  They have hepatitis.  They have things that can be transferred.  They bite you, hit you, verbally abuse you.  I think it was Larry maybe these behaviors might be as a result of frustration -- I don't know the exact but might be manifestations of settings but what's interesting about the court is it's almost like working in a prison is this worker's quote.  So are these institutions, these group homes?  
They're small.  They have 48 residents in general with I.D.'s -- I'm sorry, with intellectual disabilities.  So I imagine for the residents they might feel sometimes it's like being in prison.  And so you know, I'm not saying that anyone should go out tomorrow and file a Olmstead litigation about the state running the system of a group homes, but it might be worth thinking about and I would imagine that there are examples that are going on in your states, so I would be curious if there are other topics that you are interested in talking about from your state or thoughts you might have on this subject?  

>> I have one suggestion.  I just did a title 2 case where an issue of definition of different part 2 was there, but one of the things that was interesting in looking at the history of the ADA is that there's all this law that the ADA adopted all the rehab act amendments that exist and that those amendments were kind of blessed by Congress and courts have accepted them as being accepted by Congress.  So I would just suggest that if you want to look for more definitions of institutions, you may want to go back and see whether they're in all those regulations that agencies developed prior to the ADA and there are a lot of them.  And there may be some stuff in there because they have sort of been reblessed in some way and courts have accepted them, at least -- I don't know about the Supreme Court will accept anything.  But the appellate courts have and that's just another area.  
>> You alluded to this a little bit, but it will be interesting to see how the current continuing fiscal crisis affects particularly the fundamental Orration defense.  In New Jersey there is an action brought by the RNJ that's been pending for six years and as it's evolved over the time all they're trying to do right now is to get the state to carry out its own Olmstead plan which the state has never carried out and says, well, gee, you owe me money, too bad.  

>> So in New York another hot topic these days for advocate it is the federal government has sued New York City for making home and community-based services available basically, you know, to people who the federal government don't think should have been qualified for it.  So basically being too loose with handing out community-based services, which for a lot of advocates is a joke because it's impossible to get people home and community-based services, waiver program, right.  But it's scar rein part 2 because now we think that the city in reaction to this lawsuit is going to become even tighter and that with handing out those waivers for providing services outside of institutions and home and community-based services, and so that's a big concern.  So it's not Olmstead, it's a federal fraud against the city but we think it has Olmstead implications and it's a little disturbing because the federal government has an on ligation to enforce the ADA and the city has an obligation to carry out the ADA and well it ties in again I think fiscal crisis and more scrutiny with regard to medicaid and medicare payments.  
>> When was this timeed?  

>> It was filed -- filed?  

>> It was filed earlier this year and now it's in the motion to dismiss stage.  Adrienne?  

>> I have a question about sort of strategy.  
Are people in the psychiatric and intellectual disability world working with ADAPT at all to think about a more broad-based strategy against all of these institutions, whether they're assisted living facilities or care facilities or nursing homes?  
I mean, you know, has ADAPT gotten involved with you and your organization or are all these still very separate enterprises?  
Because it seems as though there might be some value in trying to figure out some ways to work together.  But maybe there are good reasons not to.  
>> You know, it's a good question.  I haven't worked with them.  But it's true I think there's some potential for coalition building on these issues.  
>> Or and we at Access Living, we have two national adapters, our program directors, advocacy directors and national ADAPT people and Steve Gold and is co-counsel on the case we have not yet settled and we have kind of tried to vet some of the concepts in our proposed consent decree that we're not quite there with some ADAPT members we certainly are but I think that's the nature of our organization because it's consumer driven.  
>> But is it to include psychiatric, nursing homes and intellectual disability -- is it -- 
>> In our case, my background is 14 years of mental health representation, so I'm not active in ADAPT, but I bring that to the table and hopefully -- I mean, I don't think that's ADAPT's primary focus, but they certainly understand the issues that our folks are confronting and the one that we haven't settled yet involves people with physical disabilities in nursing homes.  
>> Kevin?  

>> Yes.  
>> When we started this, you read a definition.  Was that the New York state definition of a group home or institution?  
The one that said large whatever, whatever?  

>> So this was the definition and it will be in the materials that I'll hand out, that the court adopted based on one of our experts, Elizabeth Jones, who's an expert and so that was the one that the court adopted.  
>> All right.  My question is that at the very end of that, tagged on to the end, I think the reference was with or without disabilities or some such thing.  Can you read that again.  
>> I'll read it again.  I think you're picking up on a really interesting element of -- 
>> I don't get that piece.  
>> Yeah, the more I think about I, the more critical I am of the definition to be perfectly honest with you even though I really respect Elizabeth Jones.  An institution is a segregated setting for a large number of people that through it restrictive practice and its controls on individualization and independence limits a person's ability to {SPER} act with other people who do not have a similar disability.  So the problem I see with that last part is so seems implicit in that if you had a home that served people with a cross-range of all disabilities, that that would be okay.  That wouldn't be an institution, which seems -- 
>> But it wouldn't be economically feasible.  You're saved by the market.  
>> I think that's right.  But I didn't want to cut you off.  
>> No.  That's fine.  I'm glad.  I didn't get that piece of it.  So... 
>> But yeah I think that's an odd kind of portion of the definition.  In terms of the medicaid and ties into medicare, I wanted to tell you about a class action you might or might not be aware of.  Gimo versus Sabas, an advocacy case against HHS involving medicaid coverage and it's about the improvement standards or what's often referred to as the covert rule of thumb that people should only get medicare coverage if those services are needed for them to improve and so, you know, sometimes things are denied because quote unquote like the beneficiary needs maintenance services only or they're not improving, et cetera, et cetera, even though the regulations are clear that coverage is available if it's reasonable and necessary for the diagnosis of a treatment or illness or injury and there's no improvement, et cetera, you know, for medicaid and medicare advocacy and a number of advocates have noticed that a number of claims are denied based on this sort of covert rule of thumb as they referred to and so this is a class action trying to attack what I call medicare rationing and has an impact on people and whether they receive services and what kind of services they can receive and again I think I ties into the financial issue.  I think it ties implicit in Adrienne's point in aging population, assisted living facilities, other types of facilities that I think will be coming more and more prominent with the aging population and looking at whether those settings are, you know, are appropriate or necessary or whether they're in some ways reminiscent of the institutions that Olmstead and other cases have attacked in the past.  
>> Well, in aging, the deinstitutionization trend for more community-base is smaller, not larger.  
>> Say that again?  

>> In aging.  
>> The trend is?  

>> Yeah.  
>> But the numbers are increasing, right?  
I mean, in terms of the potential.  In terms of the future -- 
>> But the trend for community home services -- I mean, for group homes or smaller institutions, not larger.  
>> Oh, that the trend is to provide the services in smaller settings?  

>> Smaller settings.  
>> Yeah, we have seen actually a cut-back in New York in some of the nursing homes.  I think some of the nursing homes have been cut.  But so there are a lot out there.  Rachel?  

>> I have a question based on fiscal incentives and the alteration defense.  In this time where many states have gotten more money from the feds in terms of the money follows the person grant so you can get an increase match and any medicare waiver, people that you enroll specifically for moving out of institutions, however, whatever the state is working on, is that some kind of benefit now to look more at these -- I mean, to work with states maybe who are going to claim a fundamental -- you know, stick harder to their fundamental alteration defense and so the time may be now why those states that are getting that increase money?  

>> I mean, I wouldn't pretend to -- does anybody have any thoughts on that or -- 
>> Well, MFP -- the new MFP waivers are running into all kinds of trouble financially all over the country and so I don't really know what's going to happen with that in terms of states regulation.  The states are all fighting it.  That doesn't really answer your question.  
>> Yeah, I don't know that there is an answer.  I mean, we deal with the policy.  We're seeing in Maryland people are moving out.  It's one of the ways that we were able to move people out from Rosewood Center when it closed because they are getting this increase match.  But it's been actually targeted mostly not to people -- the majority of the money has been targeted to people in nursing facilities and not in our state residential centers.  
>> That's right.  They're mostly being applied in nursing homes.  
>> Right.  
>> And I think it's interesting because really the relevant calculus is the state's expenditures.  The numbers with regard to adult homes if you counted the federal expenditures were even more drastic how much expensive adult homes were than supported housing but the relevant number is the state expenditures so I think, you know, I think your point is well taken to the extent that there are federal programs providing some matching or other dollars that that money, even though it's government spent on the community setting would not be relevant with regard to the cost -- or it would help you with regard to cost analysis essentially.  
>> Right.  But the problem is the restrictions on receiving that funding and the conditions that are required are what's pointing at states.  Yet, they can't meet a lot of it.  
>> So and this gets to when the cost of medicare is included in New York, $146 per year to serve an individual in support housing and care home, the overall cost is $7 63 -- I think it's kind of, you know, somewhat odd and unfortunate in a certain way.  Also and it leads to sometimes weird incentives.  Actually another recent hot topic or article from the Wall Street Journal pointed out that the numbers -- so there are still in New York state hospitals and they are incredibly expensive.  New York State still has about 1400 people with intellectual disabilities in nine hospitals and the state spends $7 million but apparently, you know, according to the Wall Street Journal, bills medicaid three times that amount, for a total of almost $2 billion and apparently the federal regulators are looking into it in New York so it's sort of like this cost shifting really leads to kind of sometimes some odd overall accounting or whatever you want to call it.  
Any other -- I guess it's three minutes to.  Does anybody have any thoughts or questions?  

>> I think and I don't have any proof of this, but certainly the psychiatric -- state psychiatric hospitals in New York City are going down, down, down in numbers and they appear to be really to be just kind of holding tanks for people getting out of prison and so that's what that population is now.  
>> And we didn't really talk about prisons.  
>> 80% of ours that get to our facilities are people referred to from the prison system.  
>> You know, lost whatever capacity they had and then they just get warehoused in the state hospitals.  
>> We're doing the California recrowding case and all of the -- one of the people, groups of people that intervened against prisoner release were all the public mental health -- county public mental health agencies saying we can't -- you can let everyone out -- they basically said this, you can't let anyone else out of prison, but don't let the mentally out because they're dangerous and these are mentally health professionals and they got kind of destroyed on cross-examination, but they were sort of this idea that they would be overwhelmed if one more person came, their systems would die and point out that their county had a budget of $8 billion and they didn't know how many people they had on parole right now and -- I mean, it was all make believe, but it was this stigma and the horror and the fact that they didn't -- would show them what was going on to these people in prison and how horrible it was and they were saying well, but we can't just do anything else with them and I really feel bad for them, but we can't handle them.  So we really worked a lot on sort of taking them on and saying there's no evidence of you know, mentally ill being more violent than anyone else.  There's no of -- you don't actually provide all this care to people right now in your community.  You know, you really do a poor job and there would be just one more person who's getting some access and California requires the county to take care of anyone who's in there.  But it was interesting the see supposedly from the supportive community how -- what they would say about?  
Other population, people who are both mentally ill and had been in the criminal justice system and, you know, so that was a little frightening to see and, you know, it shows that all these stigmas exist even in the communities we think would know better.  That was difficult.  And then of course the judges heard this and they were frightened also, so we have a long way to go in terms of how people view, you know, especially populations like the mentally ill.  
>> So I'm going to hand down either side of the room two paper handouts and they are the same that are burned on to the DVD and text readable PDFs, so you can take whatever version you would like, either the DVD or the paper handouts.  I'm sorry?  
Yeah, yes.  So the disk has the same as the paper.  We may have enough for both.  But if you don't need a text readable PDF, then maybe you can pass that one.  I can also e-mail it.  But I think this chart is really great.  It's not perfectly updated.  It's from 2009.  But it's pretty interesting and it gives you a sense of what's going on around the country in terms of Olmstead.  Thanks so much for coming and sharing your experiences.  
>> Thank you.  

>> To talk about disability rights, here from the Obama Administration.  The way we have been doing it during the course of the deliberations so far is that those who are making presentations are up for 15 minutes apiece and then we get the questions.  I know that the two of you haven't been in previous sessions and consequently I wasn't aware of whether you had been given the marching orders and I don't know whether the marching orders are apply to you anyway.  But those are the ones that we have used so far.  
The first person to make a presentation this morning was nominated by the president to-be, the third assistant secretary for disability employment policy and was confirmed by the Senate on June 25, 2009 prior to her appointment to the office of Disability Employment Policy and she served as executive director of the World Institute on Disability, where she directed provecto vision, the world's institute national technical assistance center to increase employment opportunities for Latinos with disabilities in the United States.  And access to assets and asset-building to help reduce poverty among people with disabilities.  Please welcome assistant secretary of Labor, Kathy Martinez.  

[Applause].  
>> Thanks, Marc -- sorry, Dr. Maurer, I forget the formality here.  And thank you all.  It's a pleasure for me to be here.  I will make my speech 15 minutes but I'm going to ask Dr. Maurer if he would kindly give me a nudge.  Just not too hard.  If there is an edge right over here, I prefer to stay on the stage.  And give me maybe a 2-minute -- do you have a watch?  

>> Oh, yeah.  
>> He does.  Okay.  Anyway, it's a pleasure and I know we're talking about the intersection of civil and human rights and disability rights, so I just want to give you all a brief history about myself because this is the first time I've been here and I haven't spent too much time with the National Federation of the Blind, but I'm very well aware of the impact and influence you all had in my life fighting for the rights of folks with visual impairments and folks that are blind like myself.  I was born blind.  I grew up in a very large Latino family and even though my parents were both U.S. citizens, I have vivid memories of immigration pounding on the -- sorry about those P's -- our door and demanding that my parents produce their birth certificates and I remember when we would go to meetings at my school and the administrators would speak louder and louder to my mother because her English wasn't so great at the time.  We lived very close to Stauber refields when I was growing up in Orange Groves in Southern California and at an early age I became very aware of the farm owners who worked in those fields and my brothers and sisters and I would walk past the fields to {TKPO} to a playground.  It was in the days when your mom would kick you out and tell you to be back before the street lines went on and it was a different world then.  But we would pass these fields and I was very taken because I would always hear people disputing the -- what I learned later was disputing how many strawberries they picked when they were paid at the end of the day.  

I had a student teacher in the 8th grade who read to me on tape the book called Sweat Shops in the Sun which profoundly influenced my awareness in the working conditions in those very fields just a couple of blocks from my house and I began to be involved in the youth effort to improve efforts for local farm workers.  Unfortunately while I was connecting with folks around my quote Latinoness, they had no clue how to handle the blindness factor and I did, however, get a lot of information about unions and kind of, you know, early days or I guess it was -- it wasn't so early -- of, you know, farm workers and I got a lot of information about that.  They didn't really know what to do with a blind kid.  During that period, which was the mid '70s, you know, it was political activism was raging and I met some women who were very active in the woman's movement and I thought I'm a woman, I'll be welcomed and I was not well liked and the efforts to pass the equal rights amendment, again, I learned a lot about women's oppression and activism and strategies used for organizing and, you know, to -- and political strategy, but again I was not well utilized and I was telling Dr. Maurer earlier that in 1977 I happened to be at the orientation center for the blind in Albany, California and we got a braille notice saying that there was going to be this sit-in at the San Francisco federal building and one of the first peoples I met there was Mussy Marcilino and this is really dating me.  I was blown away by him.  He was such a great leader and super activist and the thing that he pointed out to me there was that there was so many people supporting this effort and that's when I realized that disability rights is a car on the train of civil rights.  We are.  You know, we learned a lot from our African American brothers and sisters.  We learned a lot from the gay and lesbian movement, from the women's rights movement about how to organize and really I think we could do a lot more to increase our collaboration with those communities, especially because folks -- the disability -- the incidents of disability is higher among the African American and Latino community and in terms of blindness, you know, there is a lot of diabetes, the incidents of diabetes is much higher than it ever has been.  And there's -- there's the incidents of blindness from what I understood is starting to increase.  

So I met Mussy and it was just amazing to see how he connected the dots in terms of using folks from Glide Memorial Church, using folks from the farm worker's union, using folks from all different, in the women's movement to, you know, to help boltster our cause and he was just an amazing catalyst in that time around getting the 504 regs implemented.  

So during that time as well as you probably know, some of you are my age, blind women were being channeled into being a rehabilitation counselor, telephone operator, typist.  However, when I was being assessed by my career counselor at the department of rehab, I was channeled toward factory-types of job which I thought was interesting.  I never understood that and I ended up getting a job in a log factory.  I was not tracked into typical jobs for blind women.  I'm not sure why.  I won't say why, but I don't know if the guy thought I moved around because I was Latino, I was an immigrant worker, I don't know, but anyway I got a job, which was actually a good job.  Minimum-wage job and I was raised a few times but I ran a punch press.  I don't know, again, and this is pre-ADA, so I don't know if anybody would give somebody a job like that these days because it's very dangerous and dirty, but it was a real good -- it was real insight into factory work.  Anyway, I became -- well, it had its -- it has its uses, I guess.  
I became very involved in the disability rights movement post-Mussy Marsilno, his influence and have done everything to sort of weave the parts of me into my activism and that's what made me very inspired to take this job at the Department of Labor, because I understand the value of good transition programs and internship programs that really do develop our soft skills.  Many of us with disabilities, we often don't have age-appropriate experiences.  So sometimes that impacts our ability to get work and soft skills are necessary to make young folks like us competitive job candidates.  

And I also (cleared throat) lived in Mexico for four years in my early 20s, which gave me a real insight into the need to collaborate internationally and the need to, you know, to -- I don't know if Janet Lord is still in the audience, but Janet and I worked together on the United Nations convention on the rights and dignity of people with disabilities and for me that was real important because my work at the World Institute on Disability really was inspired by my international work and I realized that, you know, folks from different cultures are coming into this country and they have no idea about the disability rights movement.  They have no concept of a social safety net and it has -- you know, it impacts our economy, it impacts everything in terms of how disabled folks are perceived.  And so that's when I started working very specifically with the Latino community Antray Louise Young, which was the first one to impact Latinos particularly with disabilities.  

So as I said, it's a thrill for me to be at ODEP.  It's a thrill.  ODEP is rocking and rolling as many of you know and one of the first things I would like to talk about is the executive order and I think the president understands the intersection of all of these issues, you know, of all the issues that impact disability and he gets the fact that folks with disabilities are leaving the government and that's a whole other discussion.  You know, our numbers have gone down in the last 10 years.  So he established an executive order to increase the workforce by 100,000 people with disabilities in the next five years.  Now, Clinton did that too and it's all good.  And the difference between this, you know, in the last one is that Obama is planning to keep track through OPM.  I know that at the Department of Labor we developed our work plan and there is a lot of, you know, we have to measure how many people we hire.  We have to make our hiring managers and our selective placement coordinators aware of where to recruit folks with disabilities and I know that OPM is taking this very seriously too with Christine as the deputy director.  One thing that's very important and I know my time is ticking is very soon the Department of Labor will come out with a notice of proposed rulemaking on section 503.  Since this is a law symposium I'm assuming you all know that section 503 of the rehabilitation act is the part of the act that addresses the fact that federal contractors are required to hire people with disabilities.  It was sort of -- it's sort of the affirmative action section of the rehab act when it relates to federal contractors.  And frankly Scarlett has neither been very affirmative or had much action in the last 20 years or I don't remember when it was last enacted.  Hopefully the reg that we're putting together, I think you'll be impressed hopefully.  It's a modernized version of 503.  The NPRN, we expect to come out some time in the summer.  We're hoping July.  But please respond to it.  We really need your response and that's all I have to say about that.  

But I want you to -- I'm serious because if y'all don't respond, then you're stuck with what you get.  
(Laughter) 
>> And, you know, I can't say much more, but please respond and know that federal contractors employ 23% of the American workforce, so if we pull together a good reg, you know, where there are checks and balances and there's solutions, not just naming the problem, but we tell them where you find people with -- qualified people with disabilities.  You know, we want it to be as close to the reg on race and gender as possible.  But anyway, so there's that.  
We have also something called the disability employment initiative.  As you know, ODEP is collaborating with the employment training administration.  We have collaborated for 10 years on the disability program navigators.  That program was eliminated before I got to town, but we have replaced it with a joint effort called the disability employment initiative and basically we awarded $22 million to nine states and the goal of the initiative is to expand the capacity of the one-stop career centers to serve customers with disables by building on ETA's disability program navigator best practices and all their experience on that.  
I'm going to go quickly and then you guys can hammer me with questions.  
So we're really happy about that.  We're publishing a solicitation for grant activity which should come out in the summer.  I would say that, you know, if folks are interested in collaborating with their state workforce system to make this program a success, please do it.  That is money that did not get cut from the budget.  
Another initiative that I'm very proud of and that I actually am just keeping very close track of is a new initiative called our Attis-end initiative.  This kind came out of my experience working with commerce when I was at the World Institute on Disability and I thought that because I was Latino and they were Latino and I said you guys should hire people with disabilities because we have higher numbers of people with disabilities in our population, they would say oh, that's a great idea.  (Eh-sound) wrong!  
I was so wrong.  Okay.  A couple of minutes.  
So the goal of the Attis-end initiative is to increase the capacity of minority owned businesses, small businesses to hire folks with disabilities.  

Now, doesn't mean that Latino businesses can only hire Latinos.  I don't know where rumor came from, but I just want dismiss that right away.  
You know, the fact is that small business is the engine of the U.S. economic economy and the data on minority business growth clearly shows that minority-owned and operated firms are a significant contributor to the long-term health of the U.S. (coughed) economy but basically what they are saying is that we can't hire folks because we have 15 employees orless.  We don't need to think about it.  Well, we're kind of busting that myth.  We have four consortia, Oklahoma, Kansas City, California, and Connecticut, who hopefully will give us some best practices to work with minority-owned businesses.  
I guess my time is up.  I have been duly tapped.  Another area that we're looking into is workplace flexibility.  Also the aging workforce.  Something very important to me.  I know some of us aren't aging, but some of us are and many of us are working longer.  Our retirements just aren't what they used to be.  We're going to have to work as older people and what we do in the workforce is really going to impact how we accommodate folks who are aging, who may not admit that they have disabilities.  Kind of like my mom who says, you know, I'm blind -- I can't see anything and I can't hear anything, but dammit, I'm not disabled.  So, you know, these are some of the other issues that ODEP is working on, we're collaborating with the Department of Education on a number of issues and I do expect some questions.  I know I'll get questions on a certain topic, which I'll allow you to name.  So thank you all very much.  


[Applause].  
>> And thank you very much.  One of the first cases I lost was a 503 case, so I'll be very interested in this regulation.  And I have lots of questions about it, which I gather I'm not supposed to ask until after it's out.  
>> That's right.  
(Laughter) 
>> Our next speaker was nominated by the president to serve as assistant secretary for civil rights at the United States Department of Education and the nomination was confirmed by the senate, May 1, 2009.  Prior to joining the Department of Education, our speaker was vice president at education trust and the founding executive director of education trust west.  
In the education arena, she has served as the liaison for the president with the children's defense fund as an assistant director of policy and research at the broad foundation as chief of staff to the president of the Los Angeles united school district's board of directors and she has taught at the University of Southern California and the University of California at Davis.  In addition, she has worked as an attorney with the Los Angeles firms of Byrd, Marella, Boxer, and wolfurt and English, minor and Rice.  University of California at Davis is a place that is accessible to the blind and print disabled.  I'm pleased to be able to say please welcome Secretary Russlynn Ali.  
[Applause].  
>> Thank you.  Thank you.  Thank you, Dr. Maurer, and thank you, Kathy.  It's a pleasure to follow you and thank you, Mr. Perry, for greeting us and being so helpful as we were invariably fanatic and rushing.  I never imagined how time could fly until I had the privilege of sitting on this {PEUR} {-RB} and this is one that the secretary and the president have made all the more urgent and special quite frankly to me when they both have said that this most important civil rights issue of our generation that is transforming the way our schools work and ensuring that they work for all students is something that all of us in the office for civil rights tirelessly seek to accomplish every day and working with our colleagues and throughout the administration including Kathy and others in Labor has been a real privilege as we think a coordinated federal response, especially in these very, very tight budget times, working together is the best way that we can support institutions around the country that are working to ensure that they're providing equal and a fair opportunity to everyone.  

In my few minutes with you today and I hope that we will have further time during the questions and answers, I want to just give you a brief overview of some of the things that we have been doing in the office for civil rights around the issues that I know you care deeply about.  

Last year, we received more complaints than ever before in the office's history.  Nearly 7,000.  Over 60% of them or about 60% of them, over 4,000 were -- contained allegations of disability discrimination.  About 3,400 were allegations dealing only with section 504 or title 2, so as you can tell, just by the nature of the complaint process and the work, a significant amount of our time and attention has been historically and will continue to be focused on ensuring that students with disabilities have equal access and are not discriminated against.  

In the first quarter of this year, we have received over 1,000 complaints containing disability discrimination allegations.  That's about on track as we look at the data from last year.  One of the very important tools for us is both collecting new data in the country so that we can better understand what happens to students under IDEA and section 504 as they journey from kindergarten through the end of high school.  You may have seen our revised, transforms really, civil rights data collection where for the first time we are disaggregating data from section 504 and IDEA students.  We are collecting data on access to college preparatory course sequences for all students.  Also disaggregated so we can better understand issues to college issues.  We are collecting data on how much we're spending on the school site level for the first time.  Data about teachers.  Data about seclusion and restraint and how many instances are happening and where.  So I think you will be pleased with what you see beginning this summer, late this spring and this summer when we reveal those data for the first time and we along with you will have access to a far more clear picture about what's happening to students with disabilities in our nation's schools.  

One of the other very important tools for us is the compliance review process.  Those are proactive investigations that we launched that Congress has charged with us assessing out, and remediating any concerns alongside partners and schools and states throughout the country.  

We launched last year, our fiscal year ends in October -- the end of the end of September and as fiscal year 2010, we launched eight disability-related compliance reviews on issues like identification of students for services, food allergies, transportation obligations.  Shortened instructional day.  Access to services and resource comparablelity.  Some are large districts.  Some are small.  One is in fact a whole state where in the state of Alabama we are looking to see whether they are providing appropriate transportation services for students with disabilities because it came to our attention that, and as we began to do some preliminary study, it appeared that students in that state were actually receiving 12 shortened -- 12 fewer days of school a year because of when they needed to leave their schools because of transportation concerns.  
There were two few buses that picked up students earlier than they had to.  In other words, you do that every day throughout the course of the year and you realize that students are actually not getting what they are entitled to under the law in terms of instructional time.  Those are the kinds of issues that we have launched proactively under this statute.  In this fiscal year 2011, they will deal with issues.  And in fact we have launched six already by the end of March and they are dealing with issues with harassment, access to schools of choice, for example.  Virtual charter schools that are enrolling significant numbers of students with disabilities and we want to make sure especially for students that are blind or have visual needs that when they enroll in things like a virtual charter school program and all of the curricula and instruction is delivered virtually that they are fully, fully accessible for all students.  


[Applause].  
>> We are looking on -- thank you -- on access to college and career-ready curricula.  We know that the transition to college and when we look at these data on both graduation rates and access to two and four-year and good apprenticeship programs for students with disabilities is far too low.  And in order to truly close that college going and work-ready and career-ready gap, students have to have access to the courses that they're going to need to succeed at the high school level and throughout the pipeline, from elementary to middle and beyond.  So we are launching reviews around that looking in particular at students under section 504 and IDEA to ensure that they are getting the courses and supports and accommodations that they will need to succeed in them.  
We have launched proactive investigations into issues like segregation of students with disabilities, and website accessibility.  

>> Yay!  

>> Now, I know that sitting up here telling you that we're launching investigations into website issues feels a little hypocritical.  I will tell you that we know that, right, and we are clear on the requirements of 508 and at the highest levels of our agency and I can say this for my colleagues and sister agencies, we are thinking deeply about how to and very quickly responding so that we too are in compliance with the requirements that we are asking school districts and colleges and universities to be compliant about.  

[Applause].  
>> We are doing this -- thank you -- and hold us to account, right?  
Hold us to account.  And I know so many of you already do.  
(Laughter) 
>> And thank you for that.  No, thank you for that.  We have the audacity.  We and when I say we, most of the time I'm talking about the royal we.  This time, I'm talking about the me we and my team had the audacity to put up the Kendall window and it wasn't accessible and so we have learned a lot and those are some of the things I took for granted, right?  
I actually assumed that every time that we put up guidance in the office for civil rights that it would be fully accessible.  So I can assure to you and we got calls from you right away, right away and thank you because by that night, by that night, within a few hours, we did have a fully accessible document up there.  And we are working to ensure that every time that we get better and better and better and I know, I say fully in quotes on that one.  But we are working to systematize these processes and our secretary and undersecretary and assistant secretary are ensuring that we are doing everything we can to meet the requirements.  
When it comes to the guidances that we have issued so far, that is our third tool.  So the complaint resolution process and the compliance review process, those are about investigations...and our remedies and monitoring agreements as my colleagues that have been in the office for many, many, many years tell me our solutions and help and technical assistance to institutions is more robust than it's been in a very long time.  We have working to ensure with local officials, as Arnie often says, this is not about got you.  This is about folks who we need to support them need and will do the right thing.  And so our resolutions are more robust ensuring that not just policies and procedures change, but that cultures of institutions change that give rise to the discriminatory conduct and our monitoring agreements are more detailed and more robust as well and we will ensure that promises made are promises kept and that will include on-site monitoring as the case may be.  

So our third piece is the guidances.  And as I hope you've seen, we have released two that I think you will be particularly interested in.  One is the harassment guidance, bullying and harassment where we made it clear that conduct that rises to the level of a hostile environment that adults knew or should have known about that is peer-to-peer or adult-to-student, that makes it so students cannot learn because they do not feel safe is a violation of section 504 and will not be tolerated.  

And we have been working with institutions across the country on ways to comply with that guidance.  

Lastly, the electronic book reader guidance where we partnered with our terrific colleagues at the Department of Justice and I will say that the relationship between us and our colleagues in the civil rights division and the Department of Justice in total has ensured that both our -- and some of our investigations where we have partnered and these guidances and our settlements where we have partnered promised the coordinated federal response that you are entitled to and that students are entitled to and that renewed partnership, as many of our long-standing career colleagues say, has made the work all the more real and better and timely and effective.  

And we will continue those partnerships to ensure that kind of coordinated federal response.  
The electronic book reader was one of those kinds of partnerships and there we settled where we had five, as you probably well know, where we had five -- we settled five cases against universities that were requiring the electronic book reader.  And we made it clear that you could not do that unless they were fully accessible or you provided real and meaningful accommodations.  

And by fully accessible, we made it clear that that meant that all students had to be able to use the equipment and the emerging technology in an equally and effective, integrateed manner.  And when it comes to emerging technology -- 
[Applause].  
>> -- especially emerging technology, that standard is not new.  We did not create law.  We did not move or reach.  We ensured clarity and clarity in changing times.  Because unless things like the electronic book reader are not fully accessible.  Meaning everyone can access them in an equally and effective, integrateed manner, then equal doesn't mean equal.  

[Applause].  
>> If I can't -- if I cannot see or have trouble seeing and I cannot find the book on the reader without somebody else finding it for me, that is not equally effective and integrateed, right?  
So since then we have seen some great change, both in the way that universities are thinking about emerging technology and not just university school districts.  Very shortly after we released the guidance, we were contacted by a school district in Florida that was about to use the Kendall and other electronic book readers and stopped for a moment to really think about the requirements for accommodations and realizeed that you couldn't start the accommodation process after you gave everybody else an electronic book reader.  It was something that was on the front end and before you began using that instructional tool, you needed to ensure that all students had access to and it was fully integrateed and accessible.  

Coming soon, you will see guidance on the ADA amendments where we want to make clear what the definition of disability is now, post the amendments.  As you know, there's been a very long list of decisions that some would say weakened it and we are going to ensure what mitigating measures mean and that responsibilities are still there, despite glasses and despite medications.  

So we will be releasing that very soon.  I also want to say that on this, very soon does not mean what very soon used to mean before I had the privilege of joining the federal government.  
(Laughter) 
>> But we're working on it very, very fast and on that one, I do feel like it's sooner than most.  
We are also working on -- okay.  Okay.  Thank you.  I'm like Kathy, there is so much to say, right?  
On athletic guidance where in response to the GAO report we want to ensure that all students have access to -- equal access to extracurricular activities and so we will be releasing guidance on that.  We will continue our very aggressive technical assistance.  I hope you have been able to participate in some of those that have happened here locally in the region that partner with institutions and states around transitions to college and other needs of students under 504.  I'm happy to talk a little bit more of some of them moving forward.  
So we are looking closely at the emerging technology issues.  We are resolving several long-standing cases.  We have recently resolved in the summer what in part gave rise to Kendall, the Darden School of Business where we made it clear that without the text-to-speech functionality, things were not accessible.  

We are currently monitoring that agreement where we are making sure that reasonable accommodation actually means reasonable accommodation.  

We have resolved cases in Montana dealing with accessibility and auxiliary aids in academic injusment in Pennsylvania, in South Carolina around websites.  You might also know about the advisory commission on accessible instructional materials where I sit as a member of AIM and that commission is writing a report to Congress that will make strong recommendations on how to improve student's access to accessible instructional materials.  So if you haven't had a chance to participate on the commission or come people to commission members, I hope you will moving forward.  
We want to make sure it is not yet another white paper that sits on yet another shelf and we have resolved as I mentioned issues on transportation in places like Chicago. Issues of harassment in places like -- in other places in Illinois and on harassment in Virginia where the kinds of harassment of students where disabilities are subjected to some of these investigations we are seeing are just, are just shameful and we need to shine a spotlight on what's happening so that people know that the movement that Kathy talked about is alive and well and we need to keep going further because it has not yet been accomplished.  So you will be able to see these resolutions on our website because part of shining a spotlight and {SPART} of ensuring what happens with the good kinds of resolutions and the good thing that is are happening in one district have greater impact across the nation means making those public too so for the first time you'll be able to see and can see now these resolutions on our website or they will be fully accessible to you if need be.  
Thank you.  
[Applause].  
>> Now, if you folks would get to these microphones at the table there, we'll see about questions.  I have during the course of my life either filed or caused to be filed a number of complaints with various departments of government and I will admit it's lots more fun to go after the Internal Revenue Service, so if you eel just let them know -- 
>> We'll tell them.  


>> The letter that was sent out by you and Tom Perez has been an ought of change.  Pierson publishing has said that all the publishers realize they have to be accessible.  That said, there are two things that we are thinking you could do.  
(Laughter) 
>> There are teachers at the K-12 level and parents who are trying to tell the school administrations that adopting inaccessible educational technology is not acceptable and they're putting their jobs at risk and putting their kids at risk of retaliation, and that same letter that you sent to all the college residents needs to go to all the school districts in this country because -- 
>> It went.  Yes.  Yes.  
>> How about if you send us a copy.  
>> Well, that letter -- I'm sorry, Daniel, let me let you finish your question and then let me explain what we're doing to ensure that everybody gets it.  Our >> Okay.  Because what we have been hearing back from these parents and teachers is that the administrators are saying well, that's -- that was college.  That was colleges and universities.  
So there's at least some confusion there.  
And the other is I seem to recall you had mentioned something about some FAQs or guidance that would follow the letter.  I've heard rumors that that's being worked on and it will be a tremendous utility and the sooner that happens, the better.  
>> Great.  
>> Thank you.  
>> Thank you for that and thank you for all of your work and support and making us smarter, right.  You know, the thing about the pushing is that A, it's your right because we are a government of the people.  But, B, it really does make us smarter and think more deeply and ensure that what we do provide is as helpful as it can be to every stakeholder.  

So the guidance did apply to all schools.  And we -- though the resolutions were around the higher Ed settlements because we -- there we partnered with Justice and had not done the K-12 settlements yet.  But you bring up a very good point and if we need to do a reminder to school districts that these apply to them too, I'm happy to consider the right ways of doing that.  
Everywhere I go, I talk about it, so I'm hoping that that confusion could get alleviated very soon.  The FAQ, yes, it is so close.  Really, really, really, really, really so close.  I promise.  But it is continued -- it's going through its very last rounds of clearance, but it's a good document that I think people will find particularly helpful in as much as it is supportive and helpful and shows some sure how-to as it is strong in reminding folks that we can't do this from Washington, but you have to do it.  I'm sorry, in the risk of retaliation, we are right now doing guidance on retaliation under all of the statutes in the way way that harassment we did under all of the statutes we made it clear on what the unique circumstances on harassment are and we're doing that on retaliation.  But it is a work-in progress and we are working on drafts.  It's not just any longer an idea.  Thank you.  
>> Other questions.  
>> I'm Joanne Simon.  I want to thank you as well as for your work in this area and also the other guidance in you recently did that I thought was very, very helpful was on response to intervention, not being away to delay evaluation of students with disabilities and I think that was extremely helpful.  But I wanted to go back to the point you made about restraints, seclusion and the reporting of those incidents.  

That we then will be able to Audit them to see how clean they are, better understand how people are reporting them and then moving forward being able to proactively launch investigations around them for the first time.  We have not been able to do that.  We have had to respond to complaints that we have received and as you probably know better than anyone, large her underreported, right, comet may nots on this are particularly largely underreported because parents tend not to know, A, that there is a right not to especially when it's for your child's safety, right.  So we will be able to proactivity launch.  You will be able.  These data are totally public, so you will be able to see these data and target your own advocacy efforts and better understand the problem.  So that is step one.  That is not at all the completion of the process.  But, but we get step one right, which have been for a matter of weeks now, I think together we can really think about and lay out a strategy for moving forward.  
>> Now, these accessibility requirements that you have talked about earlier, they're applicable to online institutions I trust, profit-making and nonprofit?  

>> Any recipient of federal funds, whether they are profit making or nonprofit.  
>> Very well.  
>> And on the profit-making side, as you may know or may have heard about, we have proposals on, again, full employment and those regulations should be out soon.  There was -- you may have seen a rider in the budget bill that would have constrained and prohibited the secretary from using any moneys on anything associated with gainful employment.  That rider did not, did not make it through the budget.  
>> Other questions?  

>> Yes.  Thank you.  Thank you, Madam secretaries, for your presentations.  Kathy, it's Janet.  Yes, I am here.  You have done a tremendous amount to support persons with disabilities not only here but abroad and my concern as a practitioner is that the employment of persons with disabilities in our assistance programs that are not being implemented not only by DoD, but your state agency, so my question to you is, A, what can your office do to facilitate that process and also what is your take on the application of 503 in respect of federal contractors and our international development programs?  

>> Good question.  

(Laughter) 
>> Well, I'm hoping that you will take a good look at the NPRN and respond.  I think that, you know, I was on the national council on disability and worked with you very closely on a paper that said that we believe that 503 is applicable to federal contractors abroad.  

I'm hoping that when this comes out, you'll see that -- well, I think we have a good reg and I think certain parts of it need to be strengthened.  In terms of employment and international development or foreign service or foreign aid, I think we have a long way to go.  I think the administration made some good choices in putting folks with disabilities in the USAID and at the State Department and I know that there's been a few more hires within the State Department for folks in the foreign service.  But we're just completely unrepresented.  I mean, we have -- there was a -- what was the guy's name?  
The blind guy that -- I know he was a member of the NFB -- yeah, Romy Romy that did all the trail blazing and I know the State Department has hired a few more foreign service people in the last year.  But we have a long way to go.  In terms of what Labor can do, we have an international office that we work with.  It's primarily around kind of state-to-state, kind of formal agreements.  Like, you know, we have done some work with the EEU about recruiting policies and about what is the concept of reasonable accommodations.  But it hasn't been as robust as it should be frankly.  
>> Other questions?  

>> My name is Larry Burger.  I have a question for Secretary Ali and it has to do with the question of state funding for special education, which is frequently, you know, three of the three most important things affecting individual special education cases and I say that both from a perspective as being a former school board member and also from the perspective of now being involved in some special Ed litigation.  One of the things the department does and I don't know what extent CRs is involved in this, but it considers requests for individual states for waivers of the maintenance effort requirement and the department granted such a waiver to New Jersey, which is my state and I guess -- and there are, you know, there are various safeguards.  The waivers come together with a statement that of course the state is still required under IDEA to provide for free and appropriate public education and so forth.  But as a practical matter looking at the next year and looking at beyond in a state where such a waiver has been granted, what can special education advocates do to make sure that that really happens?  

>> So two things...one, it is something that I've been very tangentially involved in, sort of in talking with my colleagues on the secretary's strategy or policy or other conversations at that level.  
This is something that though my colleague Alexa Posey who is the assistant secretary and office of special Ed and Carma Martin is for budget, they have been steeply involved in.  And so I don't want to speak with any real expertise on in.  We could definitely get back to you with more specific answers.  

That said, what I would have said is what you said and that is that we were very clear to make it that in any waiver or MOE or others that the requirements of IDEA and FAPE were not just your check-the-box assurance, but would really be adhered to and try to bolster the language that pushed them to do that, right.  

But clearly with this fiscal crisis that's not getting any better without the possibility it looks like we will have another $100 billion investment with schools like we did with the president and bipartisan Congress in '09.  It is going to get tougher than ever before and that means that I think this is where your instinct is and that means that add slow days and folks in the field to use those assurances and those commitments and those promises as real obligations, as real obligations that if not followed through on the strategy that you would employ when folks don't follow through on other obligations would apply there too, right?  
So and continue to push us to make sure that we hold folks to account as well.  These assurances are preconditions of federal funds, right, and if we don't make that they are really preconditions, then it just becomes lots of rhetoric and business as usual.  So I wished I had a better answer for you but -- and I will say this, waivers are not -- I certainly again I'm not -- but not granted without deep deliberation and consideration and you're not granted lightly.  
>> Other questions?  

>> Yes.  Hi.  I'm promise LA.  My name is Paula Pearlman from the disability rights legal center.  So, Kathy, I have actually things for both of you.  But Kathy, I am also the president of the employment round table of Southern California.  We work with the DFEH and there are several federal contractors on the employment round table that come to our trainings and they are really looking for guidance on how and what they can do and what's allowed to recruit people with disabilities.  Besides job fairs, like people want to help people fill out applications.  They want to do more and they don't know what they're allowed to do.  So to the extent that you can provide guidance, and maybe that's with Pat Shoe, but they really need help.  
>> Well, Pat Shoe is the enforcer and ODEP is -- you know, we can be kind of the nice guy that helps people out.  Actually Pat has been amazing.  She's an amazing collaborator and she really gets this issue and she's been, you know, she's just been a super -- it's been a pleasure to work with her on developing this reg.  

You know, maybe this is something we should take offline because I would be happy to help guide you to places and to tell you what we're doing.  Through our EARN, our technical assistance program.  It's through Cornell, we have gathered information from every state about recruiting.  Now, you talked about -- you said something about filling out applications.  
>> They want to assist people with, you know, the application process.  
>> Hopefully our reg will be strong enough that people will be able to apply online themselves.  That's kind of the goal here.  I mean, you know, we have to have online application processes accessible in my view as somebody who is a Jaws user.  And so we should talk about that because the goal really of this modernized reg is to have online application processes accessible.  
>> Great.  So can I ask Secretary Ali.  
>> Please do.  
>> Well, here's some of our issues from California:  Funding, funding, funding.  
(Laughter) 
>> But besides that, we have sued the state for not looking at transition planning for students with disabilities transitioning from, you know, high school to post-secondary education.  They have done nothing in that area and so they did create a new form and you can check a box.  It's very nice, but it's meaningless.  It's absolutely meaningless and these kids deserve better.  So the fact that any investigation or guidance on that is really needed.  
Also we do a lot of litigation about mental health services and other related services and custodial settings so we have sued Southern County probation, lots of others, including the county jail for both kids in custody to ensure that they receive special Ed and related services and then this 18 to 22-year-old group of students who end up in state prison and don't have any services or end up in county jails and don't have any services, that they're entitled to.  We have like two cases on that right now.  

And then the mental health -- the 803632, we have sort of a better -- we had a very good system in California for mental health services and we're really concerned that the funding was just eliminated in those services.  
>> Yeah.  Up until two years ago, I lived in California, so I get it and I get it.  

So on just -- a note on funding, it was also a previous question as well.  
One of the things of course through 504 and FAPE and requirements for funding et cetera and comparability resources which we have also launched investigations on comparability of resources, that those things are hugely important as we try and get funding equity with the money that is supposed to be distributed today, the way it's distributed today.  
There is a larger question though and that is the systems of state and local finance for schools.  And the appropriate role of the federal government and helping states achieve equity for very similar reasons as you have just described.  Many times, and in fact there were over 40 state litigations that have tested whether the systems of funding are constitutional and many, many have said no.  But punted it to the state legislature as in the case of what you're describing in California to do something about it.  And then a few have failed to.  So the secretary called for and announced an equity and excellence commission that commenced on February 22nd.  Its purpose is to make recommendations on systems of state and local finance and you can bet, given the caliber of these commissioners and their focus on equity, that issues of funding under IDEA and others are some of the topics that will be undoubtedly addressed.  So stay tuned for that.  

We will also be issueing on mental health, I can't speak to what California will do, but we are -- in our pipeline, we are planning to issue guidance on issues of mental health for universities and their requirements under the civil rights laws for all students.  
>> Madam secretary Ali, your help has been very good and I appreciate it.  We think there is a right to read and -- 

[Applause].  
>> We hope you take this into consideration when you're developing regulations, thinking about directives helping with case studies and the like.  We think that the right to read is fundamental.  We think that the right to information is fundamental.  
And we have noticed that sometimes the school districts have said that braille is a very nice thing if you can get it worked in.  And the "if you can get it worked in" means accept or not going to.  So we urge you to think of that.  I mentioned to secretary Martinez earlier that we were going to put in a 14C bill and I said you'd get a question.  I noticed she hasn't had one, so I'm going to take care of that.  
(Laughter) 
>> She said to me that she is a federal employee and she said she is a good friend of mine and she said that 14C is a thing that government administers and I was satisfied with that answer.  And I was satisfied because I came away from that answer thinking to myself that the Department might not have a position to support the legislation, but it would probably not have a position to oppose the legislation and I think that will suit me.  
If either of you want to comment on either of those things, now would be the time.  
(Laughter) 
>> Oh, I'll comment.  
At ODEP, we are developing a tool kit, which should be out in the summer, that is pulling together all the -- it's actually quite a bit of information about how people have been transitions and segregated employment to integrated employment and it's both for parents.  It's for community rehab providers who sometimes can say, you know, this is an impossible task.  
Now, we understand that this is a very old system.  It's an  antiquateed system.  It was developed in the '30s when people like myself would be making brooms or cleaning chairs.  

We understand that we have evidence at ODEP that people with significant disabilities can work.  And we are pulling together evidence of best practices where people with very significant disabilities who have otherwise been deemed not employable or can only make a sub minimum wage, are thriving in integrated employment making minimum wage or better.  
>> Yay!  

>> And secretary Martinez said that if I looked in the right places, I could find evidence of all of this and she knows about it and might help me find it, which I thought was very nice.  
(Laughter) 
>> It's out there.  It just hasn't been pulled together in one spot.  So our goal is to have -- to be the spot where people can find -- believe me.  You know, there's issues, there's issues that people like Alan Bergman will talk about who tried to do it.  Alan is somebody from Chicago who ran a community rehab facility.  Tried to turn it into an integrated employment facility paying minimum wage or better and I think it's important to see what the barriers are to people who have tried it and how we can address those is another discussion.  
But the fact that there is evidence and there are examples of people who have addressed the barriers in one way or another is important to know and to me it's very important that evidence and information is pulled together so people don't have to trot all over half of Georgia to find it.  Sorry.  
>> On braille, I'm actually going to help one of my smartest colleagues in the office for civil rights, Howey, I'm going to ask your help in answering that question.  You come, I'm going to put you on the spot.  Your guys know way more than me.  You know way more than me about way more.  So, I mean, generally and I really will -- I think Howey can answer much more better than I.  But generally we are not going to stimulate how the accommodations are done.  We're going to stipulate a standard for what that means and what fully accessible and we are going to check and really benchmark what the institution is doing against those standards, but can you speak specifically about braille, Howey.  He is one of the chiefs in our metro regional office.  
>> And DOJ may be able to help me with this as well.  
>> I was going to punt it to him, but I think he left.  
>> Yeah, because he knew you were going to raise the question.  
And the new title 2 regulations talk about effective communication and do say and OCR has said this in the past as well that the district cool have to give a preference to the mode that the individual wants, but the reg only says a preference.  It's not an absolute right.  And so we are operating within that constraint, but it is certainly something that we have pushed in the appropriate cases, both in terms of braille and the sign language that somebody wants, ASL versus signed English or vice versa and we have tried to use what leverage we could to make sure that the school or the college does provide the method of communication that that individual prefers.  
>> Thank you.  
>> In the Baltimore public school district of recent time, there were 133 students denominated as blind.  Six of them were using braille.  
>> Oh, wow.  
>> And I think that -- I mean, Howey underscores the issue, right.  It is that we can ensure that the statutes and the standards are adhered to.  We can't stipulate how, nor can we stipulate when things say a preference that it's a must.  Inasmuch as though as we use language like "should," right?  
So it is something that would require congressional action to make it a must.  That is should for education as a right.  As many of you know, it's not embedded in our constitution and so if we don't get education as a right, the right to read -- well, okay.  
>> Secretary Ali, secretary Martinez, it's an honor to have you at our Jacobus symposium 2011 and as we come to an end, I would say that this has been a most successful disability law symposium.  I want to thank the American Association of People with Disabilities and want to thank our sponsors Brown, Goldstein and Levey, Thompson Reuters, the American Bar Association and the American Bar Association on labor and employment law.  I look forward to the next one.  I myself think that I learned a good bit and I shall be stimulated to pursue disability work in the next year.  Thank you all for coming.  
[Applause].  
>> This is an announcement with respect to the West Law training for blind lawyers...after lunch at about 1:30 to 1:45, we will assemble in the computer training lab and we'll show you where that is.  So thanks again to Thompson lawyers for putting this session on for us again.  Lunch in the dining room.  

