ROUGH EDITED COPY

2012 Jacobus tenBroek Disability Law Symposium
“Disability Identity in the Disability Rights Movement”

Hosted by:
National Federation of the Blind

Baltimore, MD
April 19, 2012
8:30 a.m. – 5:30 p.m.

Captioning Provided By:

Natalie C. Ennis

CSR-CA, RPR / CI and CT

Realtime Captioner / ASL Interpreter

ennis.natalie@gmail.com

www.caption-it.com

* * * * *

This transcript is being provided in a rough-draft format. Communication Access Realtime Translation (CART) is provided in order to facilitate communication accessibility and may not be a totally verbatim record of the proceedings.

* * * * *

“Welcome, Introductions, and Opening Remarks”
8:30 a.m.
MARC MAURER:  National Federation for the Blind wants to welcome you.  In doing that, I want to say that our first president was Dr. Jacobus tenBroek.  Dr. TenBroek was a lawyer himself.  He got his first law degree from Berkeley, and he got another one from Harvard.  And he wrote things about the 14th amendment, about our constitution, which made a difference in the interpretation of the document.  And he wrote things about disability law which made a difference in the way disabled people have been addressed in the law and by the courts.

I suspect he would have thought that it didn't make enough of a difference.  He was always seeking equality of opportunity.  That was his special wish.  And we have continued to pursue that.  I know that we're going to have constitutional lawyers make presentations today.  

There is an interesting question to me.  I don't think we're there yet, so we don't have to answer the question.  But if it's practical to change what can be done with the tools that we use, is it reasonable to prohibit people from using them?  And how that is interpreted in the law will be an interesting question at some point.

I am told that one state in the United States has adopted legislation which says that you can put an automobile on the road that does not have a person in it that has a driver's license.  And I'm told that it noticed that Google was putting automobiles on the road that you didn't really have to have a driver inside.  So it adopted this legislation.  I don't know what the language is, so I can't tell you about it.  I only heard this on the news, and you know how reliable that may be.

But I'm glad to welcome you here because at least from my point of view, we don't have adequate protection for all of the people that need it.  And what we're talking about today is how to shape the future.  And the law is a dramatic element of that future, so that greater protection, greater opportunity is made possible.  At least that's my point of view in coming to this symposium and encouraging others to do the same.  I look forward to all of the things we're going to do in it during the course of this day and tomorrow.

Now, before I ask Lou Ann to take a moment, I want to thank the various folks who have helped to sponsor this and helped to make it possible for us to have the joy of all the lawyers who have come.  The American Bar Association Commission on Disability Rights is a sponsor.  Brown, Goldstein & Levy is.  Dan Goldstein has served as counsel for the National Federation for the Blind for years now.  David Ferleger is a bronze sponsor.  LexisNexis is a silver sponsor.  The Maryland Department of Disabilities is a bronze sponsor.  And I note that we have the person who serves as the Secretary of Disabilities for the state of Maryland with us.  This is Secretary Reggio.  You can introduce yourself to her throughout the course of the day.  Thomson Reuters is a bronze sponsor.

Adrienne Asch will be presenting.  Lou Ann Blake is from the National Federation for the Blind.  She has coordinated it.  Peter Blanck has worked with us for many years.  Charlie Brown has been a government lawyer for 36 years.  Mark Charmatz, National Association of the Deaf.  We'll be having a presentation from them this afternoon, I think it is.  Robert Dinerstein is from the American University Washington College of Law.  David Ferleger is part of the committee.  Scott LaBarre from LaBarre Law Offices in Denver.  Jennifer Mathis from the Bazelon Center for Mental Health Law.  And Mark Riccobono, executive director of the National Federation of the Blind dealing with research and education.

So I want to thank you for all of that.

Before we get to the first of our many presentations, I would like to see if Lou Ann Blake has matters that are part of the housekeeping detail. 

LOU ANN BLAKE:  Just a few quick notes.  During the break this morning, our event staff ask that you do not sit at the tables.  They're going to be setting up for lunch.  So please help them do their job and do not sit at the tables.

If you need to use the restroom, there are restrooms on either side of the elevators in the atrium.  You can also go out the doors, take a left and take the first hallway on the left.  The restrooms are on the right.

Plenary session presenters will have 15 minutes to speak each.  The remaining time will be for questions from the audience.  Workshop facilitators also have 15 minutes with remaining time for questions and discussion.

If you have any questions or need any help, please seek me out during the day today and tomorrow.  And thanks again for being here.  We'll move on to our keynote now.  Thanks.

(Applause.)
“Theme Keynote”

8:40 a.m.
MARC MAURER:  The first person to make a presentation this morning is a member of the Senate of Maryland.  This is Senator Jamie Raskin, who is in the Maryland General Assembly and has been since 2007.  He is a professor of constitutional law at American University Washington College of Law.  He directs the program on law and government and the Marshall-Brennan Constitutional Literacy Project, a nationwide program he founded in 1999.  

Senator Raskin has written many articles and law review pieces and essays.  A number of books, including the 2003 Washington Post best seller "Overriding Democracy:  The Supreme Court versus the American People" and "We the Students." 

In addition, he is an active pro bono lawyer, representing a variety of clients in constitutional rights litigation.

Senator Raskin.

(Applause.)

JAMIE RASKIN:  Good morning.  Forgive me for being a little bit late.  I'm another victim of Mapquest.

(Laughter.)

But I was able to find my way eventually.  And I also understand that the real keynote speaker fell through at the last minute, and so I was invited.

(Laughter.)

I don't mind being second string as long as you don't mind my having nothing original to say here.

One thing I would like to just establish before I start is how many people here are from Maryland?  Could I see a show of hands?  So maybe like half or a third.  Okay.

So nobody else has any idea who I am, and of course probably the people from Maryland have no idea who I am.

(Laughter.)

But that's all right.  I serve on the Senate Judicial Proceedings Committee.  I have a strong interest in and passion for civil rights and civil liberties.  In my real life, I'm a law professor teaching constitutional law.  And I do a lot about civil rights and civil liberties.  So I'm something of an accidental politician.  In fact, when my colleague, Bob Dinerstein, who is here, a famous disabilities lawyer and scholar, who understands these things, but when I first announced for the state Senate, the Washington Post had a -- I was running against a 32 year incumbent who was the President pro tem in the Senate.  And the Washington Post said my chances of winning were considered impossible.  And then nine months later, when I got 67% of the vote in the primary, they said that my victory was inevitable.  So it went from impossible to inevitable in nine months.

(Laughter.)

But I've gotten to spend a lot of my time working on issues dealing with civil rights of people who face discrimination.  In fact, I'll tell you a little story about the very first civil rights style bill I got to work on.  It related to restoring the right to vote to ex felons, people who had been convicted, served their time in prison, and then got out and had every other right restored to them except the right to vote.  This was a concern to me.  Maryland was only one of ten states, like Mississippi and Alabama, who disenfranchised people for life.  So I went to see, upon my election, the late distinguished and beloved state senator from PG County, Gwendolyn Britt, who had been working on this for a decade.  I told her I was very interested in working on it, and she said great.  She said she would be in touch.  Then she came up to me on the floor one day and said, I got the felon re-enfranchisement bill out of committee, and I wonder if you would like to be the floor leader.  I said, you know, I'm really honored and delighted; I would love to do that.  She said, well, don't be honored.  You're the only white senator willing to do it.  I said, all right, well, I'll take it however I can get it.

So the minority leader got up and said the democrats want to give the right to vote back to murders and rapists and armed robbers and terrorists and arsonists and then sat down and said, okay, Jamie, it's your turn now.

(Laughter.)

So but I had one argument.  I said, you know, the vast majority of people who are going to get out of prison, unlike the people you're talking about who will never get out, are in for nonviolent offenses.  And I said, let's take one of my constituents, for example, Jack Abramhoff, who has just gone off to prison in western Maryland for six years for offenses against the integrity of our government and politics.  If anybody should be disenfranchised for life, it's somebody engaged in political corruption.  At that point, all the democrats got up and wanted to speed for the jack Abram Voting Rights Act.  We passed it by one vote and re-enfranchised 86,000 people that day.

Somebody came up to me and said, you know, what kind of district do you represent that you can make speeches like that?  I said, you've got to come out to Silver Spring and Takoma Park and check it out.

(Laughter.)

I don't know if I have any of my constituents in here today.  Oh, I have one.  That's good.

So I have done some bills related to the rights of the disabled.  The first one I did actually was right when I got into office in 2007, which was to give victims of job discrimination or housing discrimination or public accommodations discrimination the right to sue in court, because the law had always been that you had to go to the Maryland commission for human rights.  It was an administrative claim essentially, and you turned it over to them.  If they liked it, they pursued it.  If they didn't, they wouldn't.  So the legislation I introduced was simply to give people the right to go directly to court if the administrative complaint wasn't brought.  And so this vindicated the right of a jury trial and the right to compensatory damages to the disabled, as well as other potential victims of discrimination.  I was very proud to work closely with the disability rights community in Maryland, which has a very strong and savvy political team working in Annapolis.

I remember during that first legislation I did, one of the witnesses against us, because there's always a lobby that doesn't want to expand anyone's civil right to sue, because the theory is that this is anti-business, it hurts business to give people the right to sue if they're victims of discrimination.  And one of the witnesses said, well, I don't see how this is a problem because nobody can sue.  If you're disabled and discriminated against, you can't sue.  If you're African-American and discriminated against, you can't sue.  If you're a woman and discriminated against, you can't sue.  So it's not discriminatory because it affects everybody.

I remember a story my father told me as a kid about a professor of philosophy who had been subpoenaed for jury duty in New York.  He was in the jury voir dire pool and the judge was interviewing people and came to him and said, Morgan, this is a came about police brutality.  Before we put you on the jury, we want to be sure you haven't had any unpleasant or unfair experiences with the police.  He said, actually, I had one experience that was unpleasant but not unfair.  I was going to this peace rally in Central Park and two police officers came up to me and started beating me on the head with billy clubs.  The judge said, why do you say it was unpleasant but not unfair?  He said, well, it hurt a lot, so it was unpleasant, but they were doing it to everybody, so it wasn't unfair.

(Laughter.)

But we got that bill passed.  I did another bill that I got to work on in 2009 which broadened the definition of disability to include people who have had a record of being disabled and people who are presumed or thought of or conceived to be disabled, even if they're not.  And again, I depended very heavily on the disability activists and lobbyists in Annapolis to help me get that through.  But that legislation did pass overwhelmingly.

Last year, or rather this past session ended session before, my main focus was on marriage equality.  And we passed marriage equality in Maryland.

(Applause.)

Thank you.  It was a big victory for us.  You know, it's not over yet necessarily, because it may be petitioned to ballot, so it may go to referendum.  A lot of the trick for this legislation is getting people to see that there's a difference between civil marriage, that is getting a license to marry, and religious marriage, what a church decides to do.  To me, that's the key to understanding it.  No church or mosque or synagogue or congregation will ever be forced to perform any marriage rights or wedding ceremony for anybody that they don't want to marry.  So churches have every right to discriminate against same sex couples or whomever.  They don't have to do it.  The churches control who gets married in the church hall.  But when we're talking about city hall or county hall, there everybody has to enter on equal terms because that's what first class citizenship demands.

So I think it was a process.  It took us a few years.  But we got people to see that giving people equal rights in the public space doesn't mean that a church has to alter whatever its own doctrine is.  And so I was very excited to see people's minds changing.  You know, this is an issue like the rights of the disabled where public opinion I think is in rapid transformation.  You know, people's ideas are changing about this all the time.

One senator said to me that -- I was in a little discussion with a few about it, and one senator said to me didn't think he had much of a problem with gay marriage, but it was gay sex that he had a problem with.  Another senator said, well, if you don't like gay sex, you should definitely support gay marriage because everybody knows there's no sex after marriage.

(Laughter.)

We had a few republicans come over and support us, and one said he supported gay marriage because he thought that gay people had exactly the same right to be miserable as everybody else.  So there was an opportunity for some interesting perspectives that people offered.

So when I think about the situation of the movement for the rights of the disabled, I think it's got affinity to what we just went through on the whole marriage equality thing.  You know, the argument for giving gay and lesbian Marylanders the right to marry was not that they were identical in every respect to straight people.  The argument was that they were first class citizens, equal citizens, and as such could not be denied access to a legal and social institution that confers a bundle of rights and duties and benefits and responsibilities and privileges.

So we were able to win the debate by shifting it up to a discussion of civil equality and freedom from the prior discussion which involved a lot of stereotype and a lot of discussion of differences about gay people being perceived as a kind of foreign social cultural or biological species.  And when I first got into office, gays were often portrayed as being frivolous or frilly or threatening or elitist or snob by or too effeminate or too butch or too macho, what have you.  Whatever these perceptions and stereotypes were and whatever their inaccuracies, they became irrelevant when we focused on the equal rights of people in public places.  We don't deny citizens the right to vote because they're too effeminate or too masculine or what have you.  So all of those images are irrelevant in the final analysis.

The biggest thing to me was whether they really knew any gay and lesbian people and had the chance to set aside stereotypes that they had about them and that they were able to think of them as friends or associates or family members with real human characteristics, just like straight people.  Some of them warm and nice, some of them reserved and cold, some of them liberal people, some conservative, some of them moral people, some less so, and so on.  That as gay people became humanized to our colleagues, we had a much better chance of capturing their belief in their equal rights under law.  And in that sense, I've got to say it helped a lot that we finally have one out gay member of the Maryland Senate, Rich Madaleno.  And over on the House side, I think there are eight or nine openly gay members.  That undoubtedly improved our prospects.

Now, when we dismantle barriers to public accommodations, jobs, housing for gay people and do the same for marriage discrimination, we make it all the more likely that there will be an even greater integration of the gay and straight communities and a further reduction in barriers and superstition.  Now, I don't think the existence of the gay and lesbian community will fade away when we've taken down all the legal barriers, but the communities will have less salience, behaps, when the minority groups don't feel under the gun and always fighting for their equal rights.  Surely there will be positive aspects of the gay identity that people will hang on to even when we get to a situation of equal rights.  Some will have to do with the history for the struggle of equal rights and some will have to do with different aspects of a dynamic gay culture going forward.  But I don't think that the identity will be so overwhelmingly important for most people, and I certainly hope it won't be since to my mind the negative part of having a ferociously held identity in politics, whether about sexual orientation, race, or what have you, is the idea that you are what you were or you are -- you exist only in the capacity of being a victim of other people's prejudice or other people's discrimination.  And I think that that ends up being stifling for people.  If you have to define yourself solely as a victim of other people's misunderstandings.

The liberal ethos, which I want to defend, suggests that we're all in the process of becoming and developing our individual energies and talents, and we don't have to be trapped by the limiting definitions and stereotypes that are imposed by a majority, or that some people want to embrace and hang on to exclusively, as a group tag.  We should never forget what we once were.  In the Jewish faith, which I belong to, we restate every year at Passover that we were once slaves in the land of Egypt.  We also take time to recall the calamity of the holocaust.  But even those significantly hard facts do not exhaust our sense of who we are as Jewish Americans today or what the modern experience has been, much less tell us how to resolve serious issues around the world.  So while knowledge of the past is necessary for effective understanding and negotiation of the present, it's never enough.  That knowledge could then become an objection of the appreciation of what our prospects are.

So when we look at the movement for the rights of the disabled, obviously we're still aiming to complete the same journey to first class citizenship in all aspects of life, that gay and lesbian people are seeking today.  We want people with disabilities to be treated as first class citizens, not only with respect to political and civil rights like voting and marriage and school attendance and public accommodations and transportation and education, but also with respect to the workplace, the professions, the trades, the internet, which is something we've been working on, and so on.  And so this requires us to shift the debate again away from people's prejudices and stereotypes and towards the ideal of equal citizenship for all.  And I think in that process of course, we need to break down social barriers between the able bodied or the temporally able bodied and people with disabilities to break down the kinds of superstitions and stereotypes that allow people to continue to support discriminatory policies and obstacles to other people's advancement.

And you know, of course in the case of disability, we're dealing not just with dismantling stereotypes that exist in other people's heads, but we're also dealing with taking down material obstacles to equal rights that exist in respect to the construction and design of public spaces and architecture and public spending on things like wheelchair ramps and elevators and Braille translation and so on.  The obstacles faced by the disabled are not only social and psychological and political, but also physical, sensory, and architectural.  They require reasonable accommodations, of course, which is the key concept that we've been able to use to move these questions through the law.

So we're in a struggle that continues to go on.  I'm delighted that this is an activist community and it's an assertive community and it's one that really will stand on rights and demand change.

And I should say finally, as a personal note, I went through a medical struggle over the last two years which fortunately has abated for now.  I had a diagnosis of cancer and went through radiation, chemotherapy, surgery several times, and the experience affected -- obviously it affects you in a lot of ways.  Emotionally and psychologically, but also affected my ability to operate in different places based on different things that they put inside my body and it affects me in terms of metal detectors and airports and things like that.  As I was going through it, I thought I wasn't really interested in, like toleration, people to rating what I was dealing with.  And I wasn't even necessarily interested in a sense of inclusion or charity on their part.  I was just interested in the ability to participate and to do the things that life required me to do.  That opened my eyes to what I think a lot of disabled people experience, which is, you just want the world to be able to connect with your abilities and your disabilities so you're able to negotiate the different channels of life.

But I learned one other thing that I thought about, which is the difference between a misfortune and an injustice.  You know, you get a negative health diagnosis, it can happen to anybody.  At some point, it will happen to almost everybody.  And, you know, except for what we do to the environment, it's basically a question of chance.  And that's a misfortune because it exists in nature and people have been getting sick and people have been getting hurt forever.  But if the society is set up in such a way that people who are sick or people who have disabilities are not permitted to develop their creativity and energy and to express themselves and participate on equal terms, that's not a misfortune.  That's an injustice because we can do something about that.  That has to do with the way society is organized.  In my experience, I realized life is filled with enough difficulties for everybody that just exist.  The last thing we need to do is compound it with the injustice of unfair arrangements and exclusion and obstacles being put in the path of people trying to lead their lives with dignity and with happiness.

So that's all I have to contribute.  I wish I knew more about the field and the subject, but I am delighted and honored to be with you this morning, and thank you for having me.

(Applause.)

MARC MAURER:  So Senator Raskin, if you'll take a chair there, we'll see if there are questions for you.  And let me start.  Rights protected by the constitution are those listed in the constitution and the Bill of Rights and those that are regarded by a court as fundamental.  We have a right of privacy, which is nowhere listed in the constitution.  It seems to me that a right to information is becoming very fundamental.  If you can get it, you can participate.  And if you can't get it, you can't.  I wonder if you have any opinion about whether or not there is a way to get a protection for a right to get at information.  I understand that the right to read is not regarded as a fundamental right, but we are creating the information age, and this is new.  There is a lot of it.  It's out there and being developed fast.  Do you think there would be any way to protect it using the constitutional principles that you know?

JAMIE RASKIN:  Yeah.  Well, I mean, it's an essential point.  The Supreme Court has found in a couple of decisions that people have a right to information in a negative sense.  That is, information can't be taken away from them.  There are cases where particular groups have gotten to public libraries and essentially banned books, removed books, and the Supreme Court has said in those cases there's a right to information.  But in the sense you're referring to it, is there an affirmative sense to it like access to the internet.  The court hasn't found that.  But I do think there's an important constitutional value about people having access to information.  It's also been embodied in a lot of statutes like the Freedom of Information Act and the state corollaries to that, because lots of states have essentially FOIAs.  We in Maryland are fighting for an extension of our public accommodations legislation to require large internet websites doing business.  We set the figure at a million dollars a year or more to have technology that makes it accessible to people.  I mean, I wish we had a constitutional principle that forced states to do that or forced Congress to do it.  I'm afraid it's going to be much more like the Civil Rights Act of 1964, where it builds over time.  And, you know, hopefully we'll get there.

MARC MAURER:  Are there other questions for Senator Raskin?

AUDIENCE:  I have a question.

MARC MAURER:  Okay.  Sharon, Megan is managing the mics.

AUDIENCE:  Thank you.  Good morning.  Senator Raskin, you started out your remarks wondering if anyone knew you.  I'm proud to say that we know you very well.  I want to first of all compliment you on your leadership in the Maryland General Assembly.  I've had the opportunity to watch many folks in committee.  Many of them do various things when witnesses are there.  You, on the other hand, are very attentive.  You always have questions.  And we certainly appreciate that.

Now, I was wondering if you might comment on Maryland is one of a few states that does not allow minorities to go to state court if they are discriminated by a place of public accommodation.  And I'm wondering if you could maybe make some comments on that, where you think that might be going and that type of thing.

JAMIE RASKIN:  Yes.  Thank you, Sharon, and I should say, she was the model ideal lobbyist that I was referring to.

(Laughter.)

(Applause.)

She is a powerhouse in Annapolis and couldn't be better represented there.  If you please tell my wife that you think that I pay attention, because she thinks I have attention deficit disorder.  She's probably right.

But, you know, the original bill I talked about was one related to job description, getting people into court to bypass the human rights commission.  You're right that we don't have a right of individual action in court with respect to public accommodations.  It's something we've been fighting for over the last couple of years, and I think that it's something that will pass when we can get the full engagement of all the civil rights groups across the spectrum.  You know, I think that some of the civil rights groups feel like discrimination in public places is no longer such a big deal, so they don't really understand it in the way that the disabled community understands that it's a very big deal.  But we had, Sharon, you probably remember, we had an African-American woman who talked about being turned away from a motel on the eastern shore I think last year or two years ago, clearly because of her race.  So these sorts of things still do happen.  But obviously they affect the disabled more now than it does affect, you know, other minority groups.  But that's neither here nor there.  To me, if we're going to have civil rights coalitions, it's all about solidarity.  We have to stick together and feel other people's pain.  So I think we're going to make that happen over the next year or two.  I certainly know if you've got anything to do with it, we probably will.

MARC MAURER:  Well, senator, we appreciate your coming very much.  We appreciate your comments.  The federalist papers had a bunch of commentary about how it was that factions were going to look at concern of various aspects of society.  Thank you very much.

(Applause.)

"The View from the Bench:  Perspectives on the Presentation of Disability Cases"

9:15 a.m.

MARC MAURER:  The next part of the program, "The View from the Bench:  Perspectives on the Presentation of Disability Cases."  We have three judges here:  Richard Brown, chief judge of the Wisconsin Court of Appeals, Donovan Frank, U.S. district court judge district of Minnesota, and Francis Polito, chief administrative judge, U.S. Equal Employment Opportunity Commission, to participate in the panel.  

Judge Brown has been with us before.  He is on the Court of Appeals of Wisconsin.  He was first elected an appellate judge to the Court of Appeals in 1978.  He was appointed chief judge in 2007.  He is a member of the APA Commission on Disability Rights.

Judge Frank was appointed United States district judge in Minnesota by President Clinton.  He took the oath of office in November of 1998.  Prior to his serving on the federal bench, Judge Frank was appointed to the Minnesota state district court bench in 1985 and served as the chief judge of the sixth judicial district.

Francis Polito is chief administrative judge in the U.S. Equal Employment Opportunity Commission's Philadelphia district office, where he has served since 1999.  Prior to joining the Philadelphia office, he worked as an attorney in the commission's legal services division of the office of legal counsel, and as a private practice lawyer handling employment discrimination claims in the private sector.

We will then start by welcoming Judge Brown.

(Applause.)

RICHARD BROWN:  Thank you.  

Good morning.  I was really interested in hearing that Maryland enfranchised 86,000 people.  I come from a state where people are suing because the voter I.D. law presumably disenfranchises 277,000 people.  So it's a contrast between two states.  I'm very happy to be here.  We met by telephone earlier in the week, and interesting enough, we all decided we had the same message to give, just from different perspectives.

What I would like to do is, when I was thinking about this, I thought of something that occurred when I was first practicing law.  I was definite right ear from age five, but I had perfect hearing in my left ear until I was just about in the middle of law school.  And then it started getting progressively worse.  I didn't know what it was.  Eventually, I found out it was an acoustic neuroma, which eventually took my left ear and now I'm deaf.  But at the time, I could hear with a hearing aid.  It was okay.  I could walk around the courtroom, I could do pretty well in the courtroom.  We had a judge where I practiced who was a stickler for the quorum.  Very bright guy, Harvard graduate.  He let us know that every day.

(Laughter.)

He wanted the lawyers to sit behind their desk.  He did not want them to come up and talk to the witness from a few feet away.  Couldn't talk to the jury.  You had to go to a lectern.  Very, very strict about that.

Well, because of my hearing problem, and as some of you who practice know, some witnesses mumble, so it's very difficult for me.  We didn't have realtime back then.  It was very difficult for me sometimes to hear.  So I kept asking the judge for permission to approach.  I said, you know, every five minutes I have to ask you permission, can I please have a waiver of that.  And he said, well, I'll meet you halfway.  When you can't hear, just say, with permission, and you can go up.  So I started doing this.  And it was very, very helpful for me.

I had a really good friend who happens to now be my best friend, and he also became a judge.  I had had a string of success against him.  What I would do is I would go to the jury at voir dire and explain that I had a hearing problem and explain that I have to move around the courtroom because that's the way I hear best and I asked people if they had any problems or were uncomfortable with my doing that.  I never had a jury say they were uncomfortable.

Well, after my string of successes, this guy goes up to a jury and says, now, Mr. Brown is hard of hearing.  None of you are going to be biased in his favor because of that, are you?

(Laughter.)

And I couldn't believe that.  The judge thought that was pretty good.

I never really gave much thought to that until I was up for appointment to seventh circuit, federal seventh circuit, and the people who were supporting my application included a person who was a well known political strategist.  And he said, whatever you do before the committee, do not talk about your being deaf.  Don't mention it.  Don't say a word.

And I said, why?  One of the reasons why I applied is because I thought the federal bench needs more diversity, needs people with disability on the bench.

He said, don't say a word, because if you do, they're going to think that you are trying to patronize yourself, that you're trying to say, I need this because I'm deaf, that I'm a deaf judge.  The people supporting you are supporting you because you are a judge who happens to be deaf.  Don't mention it.

I thought about that.  Thought about it very hard.  This is a guy who gave really good advice all the time.  And I did what he told me to do.  As a result, I think partially at least as a result, I was a finalist, one of the two people whose name was submitted to President Clinton.  I didn't get it.  It was a good friend of mine who got it, and he became an excellent jurist on the seventh circuit who passed away last year.  It's too bad, because he was a great judge.

But both of those instances taught me one thing:  Don't patronize.  Don't patronize for your client.  Don't patronize for yourself.  Don't talk yourself down.  Talk yourself up.

That was something that I learned from those two experiences.  You know, when I talked to a jury, it had nothing to do with my hard of hearing.  It had to do with the fact that I needed to walk around.  I didn't think about it in terms of my being -- needing some bias in my favor because of my hearing.  When I went before the committee, it was the same thing.  I talked about my ability to be on the bench.  I didn't talk about my being deaf.  So it's the same kind of thing.

What we need to go is we need to educate those people who do not understand about the needs of persons with disabilities and the needs for accommodations.  And when I see briefs of people who are asking us to rule in favor of somebody because this person, like this is a poor person, he needs help from us.  That really turns off a lot of judges.  It really does.  So you should just stick to the facts; stick to the need.  That's really the message I'll be talking about for these whole 15 minutes here.

And I thought one of the best ways to do it I've seen from some lawyers is the language that's pejorative, to use it as a contrast.  For instance, there was a lawyer who said, you know, judge, my client uses a wheelchair.  She's not confined to a wheelchair.  She's using it.  It's her way of getting around.  So we need this accommodation just so that she can get around.  She doesn't need this because it's an entitlement.  It's not an entitlement because she's bound.  She's someone whom we need to prop up, she's a person in her own right who just happens to need to get around.  That went a long way with the judge that this lawyer was talking to, to grant her an accommodation that she really needed.

Same thing with people who are blind or deaf.  Instead of somebody who is hearing impaired, to say, this person is deaf; this person needs a communication accommodation so they can understand what's going on in the courtroom.  If this person doesn't have an idea of what's going on in the courtroom, then we might as well not have a hearing.  So you use the pejorative language as a contrast between what has been and what is.  I think that works.

The big thing is, with judges, has really little to do with misunderstanding the disability.  A lot more of it has to do with why should I pay.  And don't kid yourself.  Judges are concerned about their budget.  They only have so much money that they can spend each year on their reports.  And if they have to go to their county board or they have to go to the court management people and say I need this much money for an accommodation and that money is going to be taken away from, say, their security apparatus or from the need for bailiffs or computers, they're not going to be happy.  And the best way, I think, to resolve that is to get it right up front.  And talk about, again, talk about the contrast.  That means talk about Title II and how it requires that people have access to a government program, and that they need to accommodation in order to participate.  But the best thing to do is to go to the judge ahead of time.  Instead of making motions, say I want this because I'm entitled to it.  The law says I'm entitled to it.  The law says my client is entitled to it.  I get it.  And what you're doing right away is you're putting yourself in a confrontation with the judge.  I think the better way is to go to the judge and say, judge, you know, this person needs an accommodation.  Start a dialogue with the judge.  You know, it's amazing, human nature being what it is, it's amazing how the judge instead of being on the other side of a pro and con thing becomes a facilitator, a problem solver.  Well, I'll try and help you solve the problem.  I've seen that happen time and again.

I don't know how much time I have.  Just one story.  How many of you know Rachel Arfa?  A couple people.  She's deaf.  She's a lawyer who went to University of Wisconsin.  She had a job in legal action, her first job out of law school.  Now she's in Chicago practicing law.  She needed a realtime reporter for the courtroom.  So when she got out of law school, she got the job in Milwaukee, she went to the Milwaukee chief judge and said, I would like to have a reporter.  And they said fine.  So they got a reporter for her.  And the first couple times it was fine.  But then, see, the way it works in Milwaukee is they have maybe 40, 50 court reporters, and out of those, maybe five or seven realtime reporters, who report for a particular judge.  Well, those particular judges don't like to lose their reporters.  So they complained to the chief judge.  I don't want to give up my reporter.  And the administrator person came down to the chief judge and said, this is costing us money, because if we take away from one, I've got to hire a reporter to take their place and then that costs us money.  So it isn't just a switch; it costs us money.  So the chief judge said, all right, no more reporter.  No more realtime reporter.  Well, that got the legal action people all upset.  They got a lawyer, they're going to go to federal court and make a big brouhaha of it.  And I just happened to see this chief judge at a University of Wisconsin law school reunion.  And I said, you know, what's going on with Rachel Arfa?  He said, oh, it's costing too much money.  The judges don't want this, they don't want that.  So I said, I'm not going to have it anymore.  I said, well, what are you going to do about Rachel then?  She's in the courtroom, she's trying cases, she's got a law degree, she has clients, she needs to try the case.  What are you going to do?  Are you going to have her pass notes back and forth?  What good is that going to do?

After about ten minutes, he said, yeah, you know, it really is pretty stupid that we're not giving her a reporter.  Next Monday, that lawsuit was gone and she had a reporter the rest of her time here.  It's just a matter, I think, of talking to the judge ahead of time and making the facilitators problem solvers.  I think that goes a long way to helping your client with a disability in the courtroom.

Okay.  I'll sit down.  I have plenty more, but I can do that during questions and let the others go on.

(Applause.)

MARC MAURER:  Thank you very much, Judge Brown.

The next person that we welcome is Judge Frank.  I was testing the microphone this morning and I sang a little bit.  Judge Frank also knows how to sing.

DONOVAN FRANK:  ¶ I sang back to him ¶ ¶

MARC MAURER:  If he ever runs out of law, he can sing tunes.  Here is Judge Frank.

DONOVAN FRANK:  I'll get my watch out because Lou Ann said she would gong me.  She didn't really say that, but I want to be respectful of my fellow panelists and each of you.

As you know, we're supposed to chat about our perspective from the bench and specifically what you should anticipate as lawyers and I suppose as clients of the assumptions, often time negative, that the judge or jury would have.  I would say that by a case by case approach, you have to be aware, know your judge, know the jury pool, but it's very difficult to address case by case negative stereotypes, in my experience, once the case is in a system.  So my suggestion, it won't come as a surprise to anyone.  What's more effective?  You've heard the judge talk about it:  A proactive educational approach with children, schools, legal profession, judges, the courts, schools, and society in general.  I'm going to talk a little bit about that and some of the things that I've been fortunate enough, thanks to disability advocates, to work on as I speak.

On the other hand, it's truly a privilege and I still have a lot to learn but I'm in my 28th year as a judge, the last 14 on a federal bench.  It's truly a privilege to watch a lawyer who doesn't carry these negative stereotypes of individuals with disabilities or other stereotypes come into the courtroom, zealously pick a jury, but to do it with an understanding and sensitivity of their client.  What I do mean by that?  Years ago, you would see in state and federal court, lawyers come in and maybe they were focusing on the damage claim.  And they would maximize the dysfunction, maximize and try to take the pity and entitlement route.  And sometimes, depending on the stereotypes held by many jurors, if not outright discrimination, it disproportionately affected individuals with disabilities.

Today, you can see what's happened with the legal profession, with few exceptions.  The cases are tried differently.  They come in right out of the block.  And you have to know your judge, at least in federal court.  I wouldn't fit the mold of most federal judges.  Many don't allow the lawyers to ask any questions in voir dire.  I usually allow at least 15 minutes each or more, but I have them submit questions to me in advance and I rarely, if ever, don't ask them myself.  And you know right away if the lawyer is in tune and not carrying these stereotypes and truly respects her client, because then when they try their case, they first start with enhancing and emphasizing, this is extraordinary talent and ability of my client.  And for liability and damage purposes, they don't minimize the lack of reasonable accommodation or what the discrimination has been because of the particular disability, but they talk about truly letting the jury know their client.  And so the stereotypes, depending on how embedded they are, and I'll talk about that in a moment, can fall away.

So I see lawyers doing that today and they didn't do it some years ago.  But I just want to emphasize the last couple of years because I think it relates to the discrimination issue and how it manifests itself in the courtroom.  I've worked with intellectual disabilities who were drugged up, tied up, thrown up, secluded in Minnesota in two state hospitals.  It was a class action.  I'll talk a little bit about that, where I individually wrote letters at the request of plaintiff's counsel.  Now I'm fighting with the Social Security Administration because they think they should have the money, even though the most profound relief is the injunctive relief.  Or I may still say a couple of things about some special moments the last couple of years.  Even though most lawyers in the room know that cases are based on assignment, I have the class action of all the 650 sex offenders who have been civilly committed in Minnesota.  No one has been released since 1994.  So I get the inside glimpse, you might say.  But come back for a moment, and even though my colleague over here I think is going to talk about how we're seeing more of the constitutional promise around the 20th anniversary of the ADA and the EEOC amendments that followed and the broad corrections intended to stamp out discrimination, but first let me talk about how I think faces are tried in my part of the country.

The federal bar journal.  One of the largest publications for federal lawyers and judges, focuses on disability law in September 2010.  In fact, when they profiled me, I said, I'll do it if you promise to focus on disability law.  And they kept their promise.  For example, Commissioner David Fuller, in the audience, was asked to write an article for that.  He wrote one.  Now because of my good friend who is devoted to disability initiatives and a very prominent lawyer in Minnesota, on the editorial board for the federal lawyer, and because of disability advocates saying to me, don't go to Washington and use the word "diversity" until they broaden the definition.  So gone to the federal bar and asked them, I can't return to Minnesota until we broaden it.  Well, the federal bar in November/December, and keep an eye out for this coming here, they said take the whole issue for disability, Judge Frank.  Take it all.  It's yours.  And we're kind of surveying the country, but they've given us the entire issue for later this year.

But let me talk about the stereotype issue in presenting cases, whether it's case by case context, and what we're trying to do before I conclude my remarks.  We've done three CLEs.  We have 700 more starting in just a couple weeks.  What we're doing is we are talking about disability discrimination because we were having a hard time getting lawyers to represent people in social security cases and housing discrimination cases.  We're doing two things.  We're expecting private law firms to donate two hours of their time for a luncheon.  Then three or four of us are coming in and speaking about the lack of representation and access to the justice system.  And we've been doing that for the last year and a half.  How we're doing it, as a federal judge, I can appropriately ask for cy-près money.  We've hired a full-time person, our pro se project litigator who gave us an award for the project last year.  Even in cases unrelated to disability discrimination, I've had these cases for a Boston scientific and guidance.  I said, you know, the cy-près fund, I expect a donation to our project and the emphasis is on disability discrimination.  So that's what we've been doing.  I'm going to make a confession here.  In being invited to this seminar and trying to talk about what this full-time person/lawyer that we have is training lawyers and will go in and talk to about 200 lawyers at a time and it will have an EEOC lawyer from the EEOC division in the Midwest who works with us and the head of the civil division for the U.S. attorney's office because they have 50 cases currently under investigation for ADA complaints that have been filed that they pursue.  So they're working with us.  We started using a group called interact.  If you Google it, it's a full-time group that only employs at much more that minimum wage and they don't try to use the exception to the minimum wage law, only people with disabilities.  So if they have everyone from totally blind, totally deaf, intellectual disabilities, physical disabilities, we have been giving them elimination of bias credits.  They put on half hour presentations at our CLEs.  I can't even tell you the number of lawyers who came up and said, we had no idea we've been carrying around these stereotypes.  We're so sorry.  These folks have opened our eyes.

It was amazing to me, long before the thoughts of the ADA, here Jacobus tenBroek is saying integration is entitling a disabled person to full participation in life of the community.  It's just amazing.  As a young prosecutor in the 1970s, I learned hard time doing many, many cases because for the wrong reasons a lot of mediocre lazy lawyers, which is not true today in a lot of those offices, I did a lot of sexual assault for victims who were blind, deaf, intellectually disabled, and I learned there that bringing victims to the courtroom, same is true for plaintiffs in a civil lawsuit, introduce them to the judge, let them sit in the witness chair.

I learned to familiarize my clients, the victims, with the courtroom, bring them in, introduce them so everybody.  Never had a judge decline.  I do the same thing today as a federal judge.  To familiarize themselves and bring them in and ask for the courtroom to be -- I have lawyers do it now, for the courtroom to be theirs for an hour or more before they pick a jury in the week before the case.  That familiarization lowers some of the anxiety.

But let me end with a couple things.  Two years ago I was picking a jury in what was going to be a four to six week heavy document case.  There on the jury pool was a totally blind woman.  The questioning was done, and I said, counsel, approach the bench.  You weren't thinking, were you, of excusing that jury for cause or trying to, because I can't see any reason to excuse her.  Can you?  No, no your Honor, no.  Well, since you're here, if you object to something I'm going to say, we'll put it on the record.  I said, I'm assuming also you're not going to try to exercise a peremptory challenge because I think you would be -- I assume one of you would raise a challenge and you would only be excusing her because she's blind and I assume you will not be doing that, will you?  No, your Honor.  We won't.  More importantly, she sat on the jury.  The trial was over, I met with the jury, they reached the proper verdict, and here's what the other 11 jurors said to me.  Judge, we thank you for the opportunity of serving on this jury.  We are sorry that so many assumptions we didn't know we had for so many years about people who are blind, they're all wrong.  She saw things we didn't see.  We were a better jury today because of her participation.  We might start believing in equal justice.

For me, yes, it affects how I try cases and treat lawyers and treat people.  During the last year, you heard me mention we're doing the CLEs with an emphasis on training lawyers, educating them, to get them more interested in either taking cases, and actually it's through our volunteer program.  A very experienced class action lawyer is handling one of these class actions that I have in Minnesota in the federal court.  In the last year, and I wish I could tell you it was my idea, but it was not.  We've completely changed how we present the CLEs.  In fact, next week we'll be presenting it to 250 lawyers at the state attorney general's office because they've privately admitted we need to educate our lawyers.

Here are the reactions that I get.  Lawyers come up afterwards, can we sign up to take cases?  Who do we talk to?  We had no idea we were carrying around these stereotypes.  Now listening to Karen and hearing what she thinks, that she's just like all the rest of us, we realize she's just like the rest of us.  She has a great sense of humor.  She starts off with, you know, Judge Frank is much better than Judge Judy, but why isn't he getting me a job where I can use my brain at the federal courthouse.  She's taught me what equal justice under the law is.

Sorry to have gone over.  Thanks for not gonging me.

(Applause.)

MARC MAURER:  Our last presenter is Judge Polito.

FRANCIS POLITO:  Thank you.  I won't go over.

We've heard a lot about how familiarity brings positive results.  People are against things they don't know, aren't familiar with, or simply don't understand.  You know, I live a few miles from New York City in a suburb.  It's amazing to me, I mean, we have New York City, the center of the universe, 45 minutes away.  It's amazing to me how many people are afraid, my friends, people I know, who will not go to New York City because of, I don't know, maybe what they heard about New York City in 1977 or something.  I don't know.  I'm not sure.  But there is an awful lot of that cloistering going on out there.  And these are not my remarks.  I'm sorry.  I'm just compelled by what I just heard.

Let me just tell you who I am.  I am an EEOC administrative judge.  If you don't work for the federal government, then you'll never really have contact with an EEOC administrative judge.  We are the judges for I guess somewhere between two and three million federal employees, when they bring a discrimination claim against their employer, whatever federal agency they might work with.  Strike that.  There is a possibility if you're not a federal government employee and you apply for a job with the federal government, you then might come in contact with an EEOC administrative judge.  So we have our own system.  We're about 90 judges for two million employees.  Believe it or not, that actually works out fairly well, contrary to what people think about federal employees.  They're not super litigious.  We've handled that very well.

But I do want to talk quickly about how the ADA Amendments Act of 2008 has affected my job with regard to disability cases.  And of course I had a few quick points about the act.  I won't spend a lot of time on that.  Obviously in '09 Congress enacted the ADAAA and it certainly opened up, I believe, the act to groups of litigants who were not getting their opportunity, at least before us in federal government.  And again, I know we're talking about federal employees, but there is a correlation here.

That we're not getting the opportunity to have their claims fully adjudicated.  For example, an individual let's say with diabetes and he's an employee of a federal government agency.  And he, you know, has difficulty getting into work on time because of medications and he needs to take insulin at work and he needs to eat at certain times during the day that doesn't fit in normally with his daily routine.  And he wants an accommodation.  He wants to resolve these issues.  He's a good employee.  He wants to continue working and fix these problems.

Prior to the ADAAA, the agency's attorney looks at the case and says, well, is this person an individual with a disability under the Rehabilitation Act?  We still use the term Rehabilitation Act in the federal government, the precursor to the ADA.  The attorney for the agency looks at this individual and says, well, with his insulin and medication, you know, he's not much different than the average person in society.  Is there a real severe limitation of a major life activity?  Can't really find it.  So with his medications, he and many others cannot meet the standard.  And in our forum, we were seeing many cases like that, where individuals that have a problem that needs to be resolved, that problem never getting to the judge because the case goes out on summary judgment because under the analysis that we had to do, that person could not meet the standard of a person with a disability in many cases.

So now we have the ADAAA and the employee can show that his impairment or disease impacts a bodily function.  In the case of the person with diabetes, we're talking about the endocrine system.  No longer does substantial limitation mean a severe restriction.  It means an impact.  It impacts this system.  You know, basically both the law, which was enacted in '09 and now the regulation by the EEOC which came out I think May of last year, we are directed to lean in a direction of inclusion in that situation.

Basically, we're no longer looking at his medication before we let him in the door under the act.  We're no longer looking at mitigation except that you may know there is one exception to that, and that is ordinary eyeglasses.  The regulation is clear, however, that ordinary eyeglasses are not to be confused with low vision devices that enhance vision.  And also even with ordinary eyeglasses, you still have the opportunity to do the analysis and find out, well, do those ordinary eyeglasses really put you outside of what a person with a disability is under the act.

So that's a good example.  But I think the question is, or at least the important thing is, so what's the result?  What am I seeing in the cases coming before me in the federal sector due to the ADAAA?  I have to tell you, in some ways, I think the jury is still out on that, because the regulation was only a year ago.  I haven't had a large amount of cases come in under the ADAAA but when I do, I can tell you this.  My work is less than it used to be, that initial analysis of deciding is this person a person with a disability, is very simple.  You know, Congress has said, don't spend time on that.  Go to the question at hand.  The person needs an accommodation.  What was the agency's response to the person's request?  Was there interaction?  Get right in there.  Get involved.  And resolve the case.  Or make a finding.  Or don't.  But let's get to the issue at hand.  And I can tell you, that's happening.  That's really for us a wonderful result of the ADAAA.

I don't have the data here, but I can get it.  I think I'm getting few year cases from federal agencies, and I think that's a good thing in this case.  I'll tell you why.  In our system, the case doesn't come directly to the EEOC when an employee at a federal agency files a complaint.  The case -- an employee must file the claim with the agency.  And the agency then has the opportunity to try to resolve that case, then investigate that case.  And after the investigation, the complainant, the employee, has the opportunity then to request a hearing before an EEOC administrative judge.  But what I believe is happening, since agency lawyers read the ADAAA and the regulations, I think they're saying, you know, we used to file summary judgment motions on these and that's not going to float.  We need to sit down and take a look at our problem here.  Again, it's a gut feeling, but I think that's happening.  I think we're going to show in the next few years that at least at the hearing level, we're going to have fewer cases.

My job has become more interesting based on the act, because, as I said, I get to -- we EEOC administrative judges spend quite a bit of time picking and choosing cases that we think -- you know, we can pull the litigants aside and say, you know, you're in a situation where we have a good employee and an agency that does good work, and litigation for a year and a half isn't going to serve you well.  Let's sit down and see if we can work this out.  We spend a lot of time doing that.  This ADAAA gives us that option.

If we're talking about what's happening now in disability law, with my cases, that's a breath of fresh air.  That's the direction we're moving.

I think I will stop at that.

DONOVAN FRANK:  I'll back up your statistic.

FRANCIS POLITO:  Oh, thanks.

DONOVAN FRANK:  Not because of Vic Woolen Twombly.  I don't think that has much to do with it.  But fewer summary judgment motions since the ADA amendments and I think we'll get even fewer in the future.  And very few summary judgment motions being granted across the board for the defendants.  The trial rate is under 5% if you take all -- they come under the classification of civil rights litigation the way the federal court nationwide, there is a 95% settlement rate, which is not inconsistent with most other cases.  The trial rates are down most parts of the country under 5%, but the summary judgment, even though we're getting more motions to dismiss early on, not unique to these cases, our -- it's a change just like what you've described.  Fewer motions, very few being granted since those amendments, and the focus always seems to end up on the reasonable accommodation issue.  Which I think is a good thing.  So good.

FRANCIS POLITO:  Thank you very much.  I'll put that into my next article.  We'll talk.

(Applause.)

Thank you very much.

(Applause.)

MARC MAURER:  Well, now, Judge Frank did have a few minutes left.  So you took his.

DONOVAN FRANK:  I'm sorry.  I don't want to be stereotyped.  A lot of federal judges get that role just by affliction, you know.  I do apologize.

MARC MAURER:  I appreciate the comments.  There is time for questions.  In fact, there's considerable time for questions.  These judges have done it in fairly good time.  So those who have questions, if you will let it be known, Megan will bring you a microphone.

>> There are also two stand up microphones located in the center aisle about three rows back from the podium.  If you have a question, please make your way to one of the microphones and stand in line.  If it is difficult for you to get to the microphone, raise your hand and I will come to you with the portable microphone.

MARC MAURER:  And I have one other thing here.  Dr. TenBroek taught a long time and he said to his students and to the meetings he conducted, tell me your name; I already know mine.  So tell me your name and then you get recognition that way.

Are there questions?

AUDIENCE:  Dan Goldstein has a question.

MARC MAURER:  Okay.  Turn the mic on.

AUDIENCE:  Usually I have trouble being heard.

MARC MAURER:  We are recording this.

AUDIENCE:  Okay.  Is it now on?

MARC MAURER:  No.  Megan, give him one.

AUDIENCE:  Thank you.

Judge Frank, when I was listening to you talk about the CLE program, I was stunned because I don't think that's been replicated anywhere else and it desperately needs to have that happen.  But as I understood it was CLE for the lawyers.  From what I can gather, disability job discrimination cases have only a -- only prisoner cases have a lower success rate than job disability discrimination cases and I don't think it's because they're the next most frivolous.  So I think there needs to be some kind of education of the judges.  Certainly my unscientific sampling, which is biased by my limitations as an advocate, suggests to me that there are some judges in need of education about stereotypes.  How do we get that done?

DONOVAN FRANK:  We've been invited to speak at a couple of the judicial conferences.  We're doing the state judges in Minnesota after they heard we were doing -- I got up because the microphone here didn't seem to work.

So no, I entirely agree with you.  And I don't mean to exclude that the judges are the enlightened ones.  That's why I will say after a couple of these sessions, then this interact group, I have one of my best friends who I don't think he would consider it a violation of a confidence, Chief Judge Michael Davis would come up to me and he said, I'm sorry.  I knew you were involved in this disability -- and he was the first African-American judge.  He said, I thought I understood discrimination.  I don't.  This is opening my eyes.  We have to do something about this.

So I think that will begin happening, but I couldn't agree with you more.  I didn't mean to say that the judges are the enlightened ones.  We are not.

AUDIENCE:  But I think if you decided you wanted to approach the administrative office of the courts, you would find 50 people in this room willing to help you.

DONOVAN FRANK:  I would love that.  Tiffany Sanders masterminds all of this for us.  We've been doing employers as well.  Medtronic in Minnesota has asked us to come speak to them.  But I'll get you the information.

AUDIENCE:  Thank you.

MARC MAURER:  Who is seeking the floor?

AUDIENCE:  Hi.  This is Howard Resenblum from the National Association for the Deaf.  It's great to see the three judges here.  I wanted to ask all of you a question really regarding your respective areas.  I've noticed that state courts, even though under Title II of the ADA they're supposed to provide equal access, most state courts throughout the country do not have a system to approach people who request for reasonable accommodation in the courtroom.  When they need the accommodation, for example, to go speak, including the attorneys and the various parties involved.  It varies.  A lot of courts do not have an approach for that.  Like federal court -- can I have another mic?

RICHARD BROWN:  I can give some perspective.  Is the question finished?

AUDIENCE:  Not yet.  One more thing.  In federal court, there is no accommodation provision at all, other than the rule for provision for sign language interpreters.  However, there's no other accommodation for any other person with a disability in a federal court.  What can we do to change that?

RICHARD BROWN:  From a state perspective, Wisconsin, we put together a task force right away as soon as the ADA became promulgated, and now each county has an ADA coordinator.  You know, it's a case by case thing and sometimes it takes a longer time to get an accommodation than others, but things are occurring.  When we build a new courthouse, they become ADA compliant.  When there's an addition built to a courthouse, they become ADA compliant.  We now have qualified ASL interpreters which we didn't have when we started.  There are 30 programs in the country now that have qualified ASL interpreter programs, but that means that there are 20 that don't.  And of those 20, you probably know those 20.  Some of them are pretty adamant against that.  And for many reasons or whatever.  I don't know.  When it first became promulgated, I was invited to speak at judicial conferences all over the country.  I spoke at about 40 of them.  I think that was my count.  And I was well received in maybe half of them.  The other half, for one reason or another, the judges were, I don't know how to put it.  They had their hands folded and just weren't interested in listening to what I have to say.  So I think a lot of it has to do with the culture of the state.  Frankly, as a state court judge from Wisconsin, I don't know how to reach out to those people in those other states.  You probably know of them; I won't name them.

My advice is that somebody has to start the ball rolling in those states that aren't accommodating.  Somebody has to be the force to start it.  I just wish I had the answers to how to do it.

DONOVAN FRANK:  And I can say every courtroom in Minnesota is ADA compliant with podiums that go up and down, ramps on every location, witness stand, moving elevators.

I'll say this.  What is being talked about nationally, if the word equal justice of law means anything, we are being told large groups of individuals with disabilities are telling us they've been forgotten, and if we want any trust in America -- so at least you got our attention and I think you'll see some changes, because you're exactly right.

AUDIENCE:  Hi.  My name is Paula Pearlman from the Disability Legal Rights Center.  I'm sorry to interrupt.

FRANCIS POLITO:  Can you hear me?  Just quickly, I wanted to say in answer to that question, in our federal forum, the agency, the defendant in the case is responsible for providing any accommodation required in the courtroom.  Our courtrooms, by the way, are usually not courtrooms.  We're like traveling judges, setting up wherever we go.  So we need to make sure we have what we need.

We also sanction federal agencies who do not provide what we require.  For instance, I usually require two American Sign Language interpreters in a room with a deaf witness or complainant.

MARC MAURER:  Your name?

AUDIENCE:  Paula Pearlman from the Disability Legal Rights Center.

I have a couple comments.  Our office has sued state courts in L.A. County and San Bernardino County for not being programmatically and physically accessible, but California really has a wonderful rule of court and even a judicial council approved form for a request for accommodation, which is a good model.  All the judges as a result have been trained as well as the court clerks on disability accommodations.  It's not a perfect system but it's a really workable system.  And quite frankly, I'm not patient.  I don't think we have to be supplicants to the judiciary.  It's our courts.  They're there for us.  We have first amendment access rights to courts that I think absolutely must be enforced.

With respect to the federal courts, I was a cochair of the lawyer representatives for the central district for the ninth circuit judicial conference.  We did our -- we sued the state court in federal court, right?  It was interesting because the federal court judge in that case had never -- it was like, oh, you're right, what do we do about accommodations.  What are we supposed to do.  And I just trained all the courtroom deputies about disability accommodations in the central district.  I think under the first amendment, we have rights that have yet to be asserted with the federal court.  And I will tell you that we have a ninth circuit amicus brief pending an accommodation court case because the client asked for an accommodation at the district court level and they had no idea what to do.  So they published the accommodation and then, you know, put it up on pacer and then took it off, they assigned an attorney to develop an accommodation policy.  This is ripe for activism and advocacy.  But I think that the first time I met a judge not in a courtroom but in a social setting at the central district conference, his first comment to me, hi, I'm Paula, nice to meet you, I'm from the disability rights center, he said, why do you people file those cases against ma and pa stores?

Talk about the amount of education that still needs to occur within the judiciary.  So I applaud your efforts.

DONOVAN FRANK:  It may be more important now to do this because there's cost containment memos all over the United States about cutting costs.  So it's probably as important as ever to do this activism, frankly, and keep it out there.

AUDIENCE:  I wrote a letter to the GSA and copied the district court clerk, who is my ally.  She's like, Paula, don't you think there are some accessibility problems at our courthouse that you should write me a letter about?

(Laughter.)

So I think the courts are looking for allies as well.  So thank you.

MARC MAURER:  Did she invite you to sue her?

(Laughter.)

AUDIENCE:  No, but she did invite me to meet with her.

MARC MAURER:  Other questions?  Or gentlemen, do you want to talk about this, judges?  One of you said yes, I agree.  Any other comments?

We'll go to the next question, then.

AUDIENCE:  Hi.  This is Larry Parodies from Disability Rights Advocates.

Following up on the last comment, there is quite a lot of controversy out there now about the lawsuits against the small businesses, including front page story on The New York Times this week.  Could you share with us the view from within the bench, both state and federal, on how you see these ADA access cases and whether you think there's a problem or this is just the results of social progress over 20 years since the ADA?  Or is it something we really need to be worried about?  Are we losing the hearts and minds of the public for ADA cases?

DONOVAN FRANK:  I'll repeat something that was said earlier by one of the audience members that I think most of the cases that we're seeing have merit.  I don't think we're losing the hearts and minds of people.  I actually think it's the social progression of things, and it's about time that these things are happening.  I think lots of times it's all about the money.  And I don't want to speak in platitudes, but I think this equal justice, I think that a lot of disability advocates will not be silent any longer.  I think the time is right with the anniversary and these amendments we've talked about.  Most cases I see have significant merit, unlike a number of the other cases that we see.  And that's probably why they are settling.  But I don't know if other people in the audience or my fellow panelists think I'm a bit naive about that, but I think people should keep doing what they're doing.  I can tell you candidly, in my district, there's no discussions behind doors in a derogatory way about these cases.  It's quite the contrary, in my view.  And I did read The New York Times article.

RICHARD BROWN:  I'm going to use the podium.

I know there's some empirical data out there about using the state courts for ADA-type matters, but I've often wondered why litigants don't use the state courts more than they do.  Why they run to the federal courts.  The federal courts, anecdotally, I understand that it takes them a long time to get around to it, if they get around to it at all.  Whereas the state courts, you get through fairly easily.  Some states I know they're receptive to disability rights.  And I agree with Paula.  It's time to get on their case.  But there are other states I think would be amenable to these suits, where the judges have had the training and understand disability law and understand what's at stake and they want to be accommodating.  And we don't get as many.  I don't know the reason for it.

MARC MAURER:  Judge Polito, do you have a comment?

FRANCIS POLITO:  I think I'm going to hold off on that.  It's a political question, and I'm not quite in the same position as the other two esteemed judges here.  I don't want to speak for the EEOC today, or if I do, at least on matters that might involve politics.

My answer would be political.

(Laughter.)

I think I'm just not going to go there.

DONOVAN FRANK:  Turn the camera off for a minute.

(Laughter.)

MARC MAURER:  Other questions?

AUDIENCE:  My name is Robert, a second year law student at Syracuse University.  I have a question for the judges about the ADA Amendments Act.  In your personal experience, have complainants attempted to apply the act retroactively, and if you have any feelings on whether the act could or should be applied retroactively?

FRANCIS POLITO:  It's not applied retroactively I don't believe anywhere, and I haven't had any situations where people made attempts to boot strap cases in.  It's certainly unfortunate for some litigants.  For somebody like me, dealing with cases under both laws right now, you feel a little schizophrenic at times.  But it is what it is, I think.

DONOVAN FRANK:  I would have the same answer.  It does create or can create a friction, but I haven't been asked and don't know of a case where that has occurred.

MARC MAURER:  Judge Brown, what about in your courtroom?

RICHARD BROWN:  We haven't had that issue come up.  I guess maybe that's just an add on to what I just said.  We're not getting as many disability-related cases in our state courts, and I think that question is also reflective of that answer.

MARC MAURER:  Other questions?

DONOVAN FRANK:  As a law student walks away, I would just say to him, we have a disability law society in one of the four law schools in the twin cities and they are helping us in a lot of these CLEs, by the way.

MARC MAURER:  I just want to tell you, Judge Frank, if you want the National Federation of the Blind to par piss Tate, we would be willing, and I suspect that how regard there from the National Association for the Deaf would.  So let us know.

DONOVAN FRANK:  We will.

MARC MAURER:  Other questions?

AUDIENCE:  Patty Cheng, Illinois.  More a comment than anything.  I occasionally represent Chicago police officers in 1983 actions so I use PACER.  I am concerned that the I.T. people dealing with PACER are calling me with their questions about how to use it with Jaws.  Normally I'm in state court.  I'm not even an expert user of PACER.  So the fact that I've become a resource is a little telling as to how much training the I.T. people are getting with regard to PACER and accessibility.

MARC MAURER:  Scott la bar over there can tell you whether or not the electronic system in the federal courts is working as he does it all the time.  Pardon me, judges.  Go ahead.

DONOVAN FRANK:  I just said we're going to pass the word for sure.

AUDIENCE:  Thank you.

MARC MAURER:  Scott LaBarre says it's sort of working.

AUDIENCE:  I'm Avery, a third year law student.  A lot of the questions have touched upon cost and the fact that especially in a poor economy, there's not a lot of social sentiment in favor of accommodations because of the costs they impose, especially on small businesses.

I was wondering, when you talk about a cost benefit analysis, there is a benefit component and that's not often brought up.  I'm wondering, how effective is it for a lawyer or advocate to bring up in court that a disability accommodation can, in fact, have a third party benefit?  Or does that undercut the notion of accommodations specifically for individuals with disabilities?

DONOVAN FRANK:  I would -- some people might suggest it would undercut it.  I wouldn't be one of those.  I would suggest doing exactly that.  It does come up oftentimes in settlement discussions.  Like in our district, the magistrate judges play a big part in settlement and that's exactly where it comes up.  But there is a cost benefit analysis that I think more and more people are making, and I don't see the downside to it, frankly.  I really don't.

RICHARD BROWN:  At the risk of repeating what I already said earlier, I think cost comes up just about on every occasion.  It isn't that they don't understand the need; it's that they just don't want to pay because it costs money.  So it's important I think to talk about cost benefit.  It's important to talk about rights, first of all.  Title II.  But it's also important to talk about how most accommodations can be obtained at low cost.  A lot of the judges don't understand that.  And a lot of the I.T. people don't understand that.  But if you can get people together and say, look, this is what we need, we need this and that, we can help you obtain it.  We'll call the people for you and do this.  And you pay for it and we'll be fine.  And you know, I think a lot of times that works.

MARC MAURER:  Dan Goldstein refers to the litigation that he does for us often as "eat your spinach" litigation.  He says spinach is good for you and if you eat it, you'll be better off.  And if you do the accommodations that we request, you had get another marketplace and further you will be able to serve your current marketplace better than you have been able to in the past.  And he has a very home spun way of referring to his litigation as "eat your spinach" litigation.

But that has to do with the cost benefit analysis.  If you incorporate the people in the community who have been cut out of the community, after awhile, you'll get more productivity.  So I think it's a great idea to bring it up.  I bring it up every day almost.  And I encourage people to believe in it, and if they don't, then I tell them that maybe we can find a way to require them to believe in it.

(Laughter.)

We're coming to the end of this presentation.  Judges, I appreciate your presentations and points of view.

AUDIENCE:  There's one more question.

MARC MAURER:  One more.  Okay.

AUDIENCE:  Thank you.  Perhaps we can call them Popeye lawsuits.

I'm Silvia Yee.  I had a question related to the training of courts and judges.  Often training comes best from a specific individual with specific disabilities who can talk very personally about what is needed.  But often the most efficient way to go a training is to be talking about cross disability and the broad range of accommodations that's needed, the whole process regardless of the specific disability.  We're working a little bit with an individual right now with multiple chemical sensitivity involved in a landlord/tenant suit, about her ability to function in a courtroom with so many scents and products in the air and expensive solutions, talking about videoconferencing, not being in the courtroom at all.

The farther you get from something that's broadly recognized as a disability and accommodations that are widely known, the greater the resistance sometimes.  And I'm wondering how to best overcome something like that when you're talking about broad trainings.

RICHARD BROWN:  I have a couple of comments.  First of all, something that probably won't answer to your question but it's important that I say it anyway.  When you have these plenary sessions with judges and you make it voluntary, so a judge can go to one session or go to another session, the only people who are going to go to the disability session are those who are amenable to granting accommodations anyway.  Those who don't give a darn aren't going to be there.  You see this time and time again.  So my advice is make it a plenary session where attendance is mandatory.  That's the only way that the judges who are reluctant to learn are going to learn.

Second thing is more geared to what you have to say.  That is, judges wonder all the time, we have this question, just how far does our obligation extend.  And most judges say, it ends outside my courtroom door.  Anything that happens outside the courtroom door, I'm not responsible.  Some judges say no, it ends at the courthouse steps.  Anything beyond the courthouse steps, we're not responsible for.

In your particular situation, looking for teleconferencing, I think it's important to go to the judge and say, this is an exception, this is the problem, this is why we need this accommodation that will go beyond the courthouse steps.  And I think that's the way to pitch it to that judge.

DONOVAN FRANK:  I would just say very briefly, and one most of us know but it's not the preferred choice by most lawyers, they'd rather have their client there in front of the jury.  In fact, when I was prosecuting cases, I always put the children and people with disabilities on the witness stand.  I didn't want the video.  I wanted them in the courtroom and they always did fabulous during trials if we can get by some of the discomfort.

My advice to you, because videoconferencing is a second alternative, is to get it in front of the court so the judge can't claim ignorance to the problem.  Whether it's early on, proactive education is a better piece at a plenary session, as the judge said, but if it's in a case specific issue, get the case in front of the judge and make him or her decide something on the record so it's there.  Because memories fade.  People forget.  I can't tell you the number of people who have asked me for a transcript for jury selection for the blind person on our jury.  People wanted to see how I handled it.  So go proactive.  Most judges, I'm sad to say, like society, it's not on their wavelength, like just not allowing somebody to bring in this nonsense of judges not letting snacks and juice and other things come in for medical reasons, diabetes and such.  Similar thing.  If we're aware of it, maybe we can remedy the problem.

FRANCIS POLITO:  Can I ask you a question?  Maybe this is open to everyone.  Do you interact with EEOC regarding training at all?  Do people here do training in conjunction with EEOC?  Anybody?  One in the back.  Okay.  Thanks.

MARC MAURER:  Very well.  I appreciate your being here.  We have some other things coming up, as you observe from the agenda.  We're going to have a break now.  And then we have some individual sessions.  And then we're coming to the luncheon.  Eve Hill, senior counsel to the assistant attorney general for the civil rights division will be making an address.  So I urge you to be there.

The sessions that we're having, Lou Ann, you're going to have to tell me where.  Litigation strategy planning among disability rights organizations.  Scott LaBarre will be in that and Howard Rosenblum, CEO of the National Association of the Deaf.

Two is issues on qualifying for the bar.  Amy Allbright and William Phelan are running that.

How to work with state legislators to pass legislation guaranteeing the child custody rights of parents with disabilities with Michael Bullis and Sandy Rosenburg, in the Maryland General Assembly, a delight to welcome him back.

And four, how to use the ADA to attack blanket employer policies that screen out people with disabilities with Joyce Walker Jones from the EEOC will be doing that.

Where are they?

>> Litigation strategy planning --

AUDIENCE:  We can't hear you.

MARC MAURER:  Okay.  You're not on the mic.  The first one, litigation strategy planning is in the auditorium immediately to my left out the door straight across the hall.

Second one.  Pimlico Room, issues on qualifying for the bar.  We have people to direct people.

Third one is in the Besse conference room.

Fourth one is in the fourth floor conference room.

Thank you everybody.  We look forward to seeing you at lunch.

(Applause.)

(Break.)

"Litigation Strategy Planning among Disability Rights Organizations"

11:00 a.m.

SCOTT LaBARRE:  We'll get started shortly.

Since everybody has started to be quiet, I guess we'll start right there.

Welcome.  Got some more folks coming in.  Come on in.

This is litigation strategy planning among disability rights organizations, and I am Scott LaBarre.  I'm one of your cofacilitators for this particular workshop.  We're going to start out by introducing ourselves just for a minute, and in way of introduction, I want to say that our thoughts were primarily to really create an environment in which we can have a discussion.  By no means are we the experts here, are we the ones that should be leading the charge.  I think this is a question that the entire community needs to face and one we need to talk about extensively and thoroughly and really start doing some planning and coordination in our community so that we can maximize our efforts and make sure that we are doing everything we can to have our laws enforced.

I am Scott LaBarre.  I run my own law practice in Denver, Colorado.  I've been practicing law since 1993, and I've had the privilege over these many years to have as my chief client the National Federation for the Blind.  And as a result, I've been honored to represent blind people all throughout the great United States.  I have seen over the years our litigation policy and our strategies evolve and mature.  I think that's probably true of all of our organizations and of this movement.

So that's what we're going to be talking about.  Howard, why don't you go ahead and introduce yourself.

HOWARD ROSENBLUM:  Hello.  Thanks, Scott.  I am Howard Rosenblum, currently the chief executive officer of the National Association for the Deaf.  That doesn't mean that I left the law profession.  I've been working since 1992, one year before Scott, in Chicago, Illinois, first ten years for a private law firm, and then the latter nine years for EQUIP for equality, the protection and advocacy group in Illinois.  So I was fortunate to have many opportunities in the disability arena, and now working with the National Association for the Deaf.

At NAD, we focus on a lot of issues regarding the rights of deaf and hard of hearing people throughout the U.S.  From an organizational perspective, I'm going to talk about where we're going to go and what we can do together.  You'll see I think a lot of commonalities especially between the deaf and the blind communities with sensory disability issues.

Back to Scott.

SCOTT LaBARRE:  Thank you, Howard.  My first sort of thought is to discuss the environment in which we live.  And the plenary panel started to touch on this just a half an hour ago or so, and that is, what is sort of the reaction of society to these lawsuits that we bring.  Our articles that appear, like the one that just appeared in the New York Times, are they signs of regress or progress?  And I really do think they are signs of progress.  I think they're signs of progress because it shows that people are finally taking note and our struggles are news.  So in that way, this is a sign of progress.  The sign of regress or the sign that demonstrates to us that we still have a long ways to go is sort of the focus of these articles.  The focus is not really on the problems that we as people with disabilities face; the focus is sort of on these scurrilous litigators who are just trying to go out there and make a bunch of money on disabled people and beat up on small businesses.  Very few of these articles focus on the real access barriers that are out there.  And I think it's a sign that shows us that generally speaking, the general public does not think of disability rights in the same vein as other civil rights.  These articles don't even focus on the issues, on the barriers.  They just focus on the litigation practices and the litigation activity and what in some cases can be argued are sort of frivolous litigation tactics and the, quote/unquote, drive by litigation techniques.

So as we think about these issues, as we think about litigation strategy, I don't think we should allow the proliferation of these articles and this sort of push back to concern us or cause us to be any less vigilant or any less militant, if you will, in our advocacy and in our efforts, but it is worthy for us to think about what we can do to make sure that the right kind of information is being portrayed out there in the popular media, that we get a bunch of information out there about the real barriers that do exist and to the extent that we can control it, discourage some of these drive by litigators.  You know, I don't think the problem of course is as big as these media articles portray it to be, because there are very few of these guys out there.  And I think, quite frankly, there are less than there used to be and I think there is a greater level of coordination and commonality in our practice, and I would argue that part of that is due to the emergence of organizations like the disability rights bar association where those of us who practice in the area of disability rights now have a national dialogue, have the opportunity to discuss common issues and common concerns and work together in a way that's much more effective than I think we used to be able to do.

So I think we're getting the problem better underhand, but when we see articles like this pop up, we need to think about what we're doing and whether we are effective in our communication efforts to let people know that these barriers that we face are not trivial and that they're not just fly by night flimsy -- that we're using these cases just as a way to make a buck, but rather we're trying to change society, and that litigation isn't necessarily our first step, that most of us, when we're involved in these cases, just don't go in somewhere and sue somebody.  We send demand letters.  We pick up the phone.  We try to solve the problem.  And it's only after those attempts failed that the need is evident that we've got to file the lawsuits.

So I guess I would say in terms of litigation strategy of the National Federation of the Blind, we always send demand letters first.  We always attempt to solve the problems at a level that's prior to litigation.  And that really is, in effect, part of our litigation strategy.  We don't just go out there and sue people.  So that's the first thing I want to say about litigation strategy.  I think even though we are not compelled to do so, and yes, there have been attempts in some cases over the years in Congress to compel this, that you send off a demand letter first, but even though we're not compelled to send demand letters, that is, indeed, part of our litigation strategy.

Howard, would you like to comment at all on any of these items that I've covered?

HOWARD ROSENBLUM:  Absolutely.  Thanks, Scott.

I think that we need to reframe the media's attention.  Right now, the media is focused on those things that people are doing, that disability people don't go to the store.  That's the focus of the media.  I think it needs to be shifted to where we say, you know, the law was passed 22 years ago.  Why are these businesses still not compliant?  There is no excuse.  22 years to get their act together.  Why do you need 90 more days?  And oftentimes for people with sensory disabilities like specifically deaf, we need accommodations that day.  For example, if you're going to the doctor's office or to the hospital, we're supposed to give them 90 days to get us an interpreter?  It's not going to work.  So we need to reframe the media's attention and tell the story to the media that they're getting the wrong picture.  It's just one microcosm of the whole picture.  It's not about litigation.  It's about failure of compliance by businesses in general in the U.S.  We need to educate the masses about what is supposed to be done within each restaurant, hotel, hospital, any place of business.  And that there's a need for assessment of their own accessibility in what they're doing, that they haven't done for the past 22 years.  And there's no excuse for them now and we shouldn't accept this from the media, letting them frame it for us, that we're tiptoeing around the issue.  We shouldn't be doing that.  We should be telling the media how to frame it appropriately.  That's our view from the NAD.

Scott?

SCOTT LaBARRE:  Well, I wholeheartedly agree.  I think it's back again to this concept that most people don't think of our issues, our rights as civil rights.  They think more in keeping with the charity model, the medical model, that we're doing these things for you because we believe that we should give you some help.  That is still the prevailing attitude, that accommodations are, quote/unquote, special, that accommodations are exceptional or extraordinary or whatever.  And that's part of the battle that we're facing.  We have to shift the focus and talk about, we're not asking for a special favor.  We're not asking for a special handout.  We want just simply, we want access.  We want the playing field to be level.  And that society needs to just think about these issues differently, that disability is not something weird, strange, extraordinary, special, exceptional, whatever.  It is simply a different aspect of the human experience, and we all share that human experience.  So that's the kind of message that we have to send.  And I did not read The New York Times article yet.  I haven't had a chance.  But from my understanding, a lot of the commentary attached to that article on the online version of the newspaper, a lot of the commentary from the public has been very positive, which is exciting I think to see, that maybe, maybe there's a chink in the armor, so to speak.  Maybe we're finally knocking down some barriers and really getting people to rethink these issues.

So that's part of our battle.  Part of our litigation strategy has to be communication efforts in a broader sense.  Not necessarily just about the cases and what we're doing in those cases, but more broadly than that.  Educating the public.  Highlighting people with disabilities who are successful and that they are successful because they've been given that opportunity.  Quite frankly, that is part of our strategy in the NFB.  We are out there all the time in the press, in terms of releasing information on this educational program or that educational program or this or that initiative.  We're constantly doing that, and we hope that part -- that in cases that we do take, that a potential juror or maybe a judge has seen some of those other pieces that we have done and have thought about the issues a little bit more and see that when given a full opportunity, blind people, people with disabilities, can succeed and can achieve, quote/unquote, success.  And so part of our litigation strategy is the broad public education campaign.

So I think now maybe Howard will talk about some of the specific priorities of our organization, and then maybe kick it open at that point to start discussing this throughout the room and see what other priorities are out there and get some thoughts from people on how we can work together better and how we can be more effective in our litigation strategy.

I would say for the National Federation of the Blind, we probably have five key litigation priorities or concerns.  And the first one is, in a sense, all about family.  Why do I say that?  It's because over the years, one of the most common problems we as blind people have faced is some authority removing sighted children from blind parents.  It has always been sort of a top priority of the Federation that we keep the family together, that we tell the courts that a social service authority just can't go in and remove a child from a blind parent simply because of the blindness.  Certainly, you know, blind people are people, and there are some nasty blind parents.  No doubt about it.  But children should be removed from those blind parents on the basis of the nastiness and not on the basis of the lack of eyesight.  So that remains as one of our top priorities.

Now, I have to say, in my almost 20 years of doing work at one level or the other for the National Federation of the Blind, the frequency of these types of cases, it seems to be on a downturn, which is good news, but it still happens.  And we get complaints all the time, every year, about, for example, divorce proceedings, where the sighted spouse uses the blindness of the blind spouse against him or her, saying, hey, look, you know, you can't take care of these children, I should get custody because I am sighted.  And of course these cases are difficult in which to become involved because we really don't want to get involved with who had the affair and who didn't.  We don't want to get involved with who has been nice or naughty and all these other things.  We want to limit our involvement to speaking on blindness.  So consequently, it is very rare that we directly get involved in terms of litigating these cases on behalf of the blind person.  Rather, we offer some support to the people who are litigating these cases in terms of expertise about parenting as a blind person.  And in this area, we literally have hundreds of people who we can put on the stand as expert witnesses because they've been blind parents.  I myself am a blind parent.  I have children who are 9 and 7, a son and a daughter.  So this is an area that really hits home with us.  And maybe it isn't as much of an issue with other groups of people with disabilities.  I don't know.  But it has been a long a common theme that we have faced in the National Federation of the Blind.  It's getting better, but believe me, it's still fairly prevalent.

Maybe we should alternate, Howard.  How about you give us one of your priorities and then I'll come back?

HOWARD ROSENBLUM:  Sure.  The NAD has a history of being reactive, responding to people's contact throughout the nation regarding their civil rights.  We have to determine whether it's a good or bad case.  And we realize now that instead of trying to deal with each situation one by one, that we've noticed patterns.  We try to respond proactively to systemic issues.  For example, the issue of parents' rights.  That's an issue throughout the country.  We had a brief discussion in the other room this morning about judicial access or court access.  Judge Brown mentioned that in Wisconsin they have a task force on court access.  And other states too, like Minnesota and Florida also have task forces established for that.  They've experienced mixed success.  Sometimes a court system tries to develop something, a system change, but the people in general, the lawyers who are representing people with disabilities or lawyers with disabilities themselves, are having a hard time finding the information on court access or training the judges on cultural issues for people with disabilities.  And I think that's where we need to see reform. Including litigation.  There are a lot of courts in the U.S., for example in disparate treatment in Tennessee versus Lane, it doesn't matter what the ruling is in that case, the court doesn't follow the Title II of the ADA.  In an earlier discussion too, if a person with a chemical sensitivity goes into a courtroom, does the courtroom have enough understanding to provide access for those people?  That's an issue we share with different disability groups, getting the judges to understand.  A lot of state courts don't uniformly have a system of who decides what.  Accommodation is provided within the state court.  Is it the judge?  The chief judge who decides that?  An administrative officer for the court?  Or do they assign that duty to an ADA coordinator who may or may not be savvy with ADA issues?  So I think that's part of the issues we have with state courts.  And it's not limited to state courts.  It applies also to federal courts.  They have a room that provides for communication access and that's it.  There's no other disability access.  Even within that communication access, it is very limited.  So we need to expand on that administrative office of the court, the EEOC which is in D.C. for all federal courts.  As an attorney myself, I've experienced issues with federal and state courts, especially where the court never has encountered that type of person in the past.  Or the lawyer with a disability.  I think that's one area of priority we need to look at.

SCOTT LaBARRE:  Well, I --

HOWARD ROSENBLUM:  A little bit more.

Within the legal, we're also talking about access to anything that the court orders, including driver's education, DUI classes, drug education classes, state prisons where people are jailed.  Most of those entities are not accessible or there's no accommodation provided for them.  If a DUI class is ordered for a person to take, are the classes accessible?  Do they provide interpreters for deaf people?  Do they provide access to the building for people in wheelchairs?  Do they provide print materials for the blind?  We're talking about state mandated classes that are not compliant to Title II of the ADA.  So that should be something that the state courts need to take care of before they order someone to go take those classes.  They need to first verify that they are accessible and found in compliance with state and federal laws.  So that's another area that we're looking at and anything that falls within the legal judicial system proactively.

And before I go on to the next point, I'll turn back over to Scott.

SCOTT LaBARRE:  Well, our next priority fits quite nicely with what you were just discussing, Howard.  I would reframe it just a little bit.  For us, it's the access to information.  Making sure that we have the ability to get our hands on whatever the information is in whatever arena we're discussing.  With respect to federal courts, for example, or state courts for that matter, does the witness have access to information he or she needs to testify?  Does the blind juror have access to the information so that he or she can participate?  I was just tickled and touched by Judge Frank's story about the blind juror, where he just took the questions out of the courtroom about whether or not the blind person could participate.  Even though the case was apparently one that was pretty document-intensive.  I don't know how many times over the years I've heard judges say that a blind person couldn't participate in a case because there were a lot of documents and it was complex.  Or the attorneys have used that and the judges have just granted that challenge for cause on that basis, saying, hey, look, these are documents and a blind person can't access documents and it's really too much of a burden for us to provide that access, so bye bye.  For some blind people frankly, that's been a relief.  They didn't want to serve on the jury.  But unfortunately, though, that relief comes at the cost of setting back the civil rights of blind people.  More specifically on this point, we now live in a world where access to information is more prolific, more instant, and easier than ever.  Most of the information we consume starts out as electronic little bits and bytes and electrons and protons and neutrons that somehow amazingly float around some sort of device and somehow then become words that we can interpret.  And the usual way of course that people interpret those symbols is through some kind of display.  Or perhaps that electronic information is committed to paper through yet more electronic devices.

The point is, at the very root, there is nothing inherently visual about the information we now create.  So therefore, it should not be difficult as long as society is thinking of this as a priority and designing society in the right way.  It should be easy to manipulate that information and turn it into something that a blind person can use, whether that be text to speech, Braille output through refreshable Braille devices, or hard copy Braille through a device that just like a printer kicks out hard copy Braille.  Again, all of this is electronic.  So at the core, we should be able to access it.

However, if you construct the technology and software in a way that makes it difficult to use the speech to text or the Braille output or whatever, then the barrier is just as significant as manually creating a piece of print.  And so we believe we really are in terms of blind people, we believe we're at a critical juncture in the evolution of society.  We either are going to make a priority society wide that says when you create information, you've got to make it accessible to everyone, including the blind, and we have the capacity more so to do that now than ever.  Or we can make the choice that, no, it's not a priority and we'll shut out the blind just as finally as we've shut out the blind in the past and just as definitively.  So for us, a real litigation priority is access to information.  Whether that be in the context of shopping.  For example, our Target case, the shopping online issue.  Whether that be in the sense of access to the bar exam through our case against the national conference of bar examiners.  Whether that be through access to employment as in our cases against some states and counties throughout the nation for having personnel systems, computer systems that are not accessible by the blind employees.  Whether, you know, it's employment based on testing based on educational based, the issue is all the same.  It's access to information and asserting our right to the access of information.  So that I would say is a key priority for the National Federation of the Blind.

Howard?

HOWARD ROSENBLUM:  Thanks, Scott.  There are two areas that I think I'll expand on.  One is captioning technology.  There's a case brought against the Washington Redskins.  My apologies to fans.  But we won that case requiring captioning on their Jumbotron.  And we did several other universities throughout the country, University of Kentucky, Ohio State University now has captions in their stadiums as well.  So it's a trend across the country.  So we're looking for more of those type of cases.  If you are interested in making stadiums more accessible, let me know.  We would be more than happy to work with you.

We're also looking at movie theaters installing captioning systems within each theater.  Senator Harkins, the case of the ninth circuit is something that's been spreading.  I think every state where there's a lawsuit settled, the theaters have installed it and it's now digital and becoming cheaper and easier to provide the captioning.

Also, the next newest technology, for example, Netflix and other movie streaming cases.  We're working with DREDF and with a law firm of Bill Enley to ensure that Netflix changes and all other streaming video providers do as well, because we're tired of trying to catch up with the times.

We started with Netflix, there was 25% of their titles were captioned.  Hopefully by the time we're done with this, it will be 100%.

The other area that we're seeing a huge need for is healthcare.  22 years after the ADA has been established, we're still facing problems with healthcare providers, hospitals, doctors, still refusing to provide communication access.  We're doing creative litigation throughout the country.  There are many attorneys in this room doing cases with us, suing doctors and clinics around the country, thinking of different ways to include insurance companies too for not covering doctors who are willing to provide interpreters, only covering doctors who do not provide interpreters.  So that's another creative way thinking outside the box to address the issue.

We're also looking at systemic processes like requiring a fee to be paid for doctors to pay for communication access so that every doctor would pay into the fund.  And then that fund would be available for any type of communication access so that any deaf person could go to any doctor and not have to negotiate access with that.  So to avoid that issue and provide a better relationship between the doctor and the patient, this would be a way of doing that, a way outside the box.

Scott, back to you.

SCOTT LaBARRE:  And again, I think the common theme here is access to information.  And also changing people's thoughts about how we access that information and that it really is a civil rights.  We're not talking about frivolous things here so much.  We're talking about basic access to critical services such as medical care.  And we obviously in the blind community don't have as much of a problem communicating directly with the healthcare providers, but what's interesting to me is just like the rest of society, the medical profession is going digital.  There is more and more of this patient portal kind of stuff.  I know I have a doctor right now.  She told me, you know, you can check your lab results in our portal and we can send notes back and forth and blah, blah, blah.  Well, this is cool, right?  Because you're not worried about trying to track down the doctor on the phone.  But if I can't access that portal, then it's pretty much meaningless to me and I don't have the same advantage as other patients.  Now, this is a brand new system, so I'm eager to go in and see if it actually works, because they had tried an iteration of this before and it was inaccessible.  So it's a great neat trick if you have access to it because you have a lot better contact with your patient information and with the doctor, quite frankly.  So we'll see.  But that is a common theme.

Very briefly, some of our other areas, for us, they all seem to tie back into this access to information.  But employment.  You know, getting the reasonable accommodations you need on the job so you can get the information you need to do the job.

But one of the other interesting areas that always happens to blind people in the employment arena and is always something we're working on is that concept of direct threat, that if the job is anything other than a sedentary desk job, it's presumed that the blind person is at some kind of direct threat of hurting themselves or somebody else.  Whether this be in the case of a blind machinist or a blind social worker who has to go on home visits.  The fear there is if he or she goes into dangerous neighborhoods, they won't know how to handle themselves and they're at greater risk.  Whatever the case may be, we constantly run into this issue of direct threat and I'm sick and tired of this issue.  But it is one that is asserted quite frequently in our community as a reason why we can't be hired or stay in a job after we've lost some vision or whatever the case might be.  So direct threat is a biggie.

Access to education.  We end up often in special education settings where we can't get Braille for a blind student or whatever the case may be.  That's a litigation priority for us.

And then lastly, and I know I'm kind of summarizing very quickly here, but I assume we need to open this up for questions and comments.  We do deal in the area of benefits, making sure that blind persons have access to all the benefits to which they are entitled.  Things like social security disability and SSI.  Those are constant issues that we always are dealing with in one way or the other.

And in terms of who we serve in litigation and other strategies about how we decide what to do and what not to do, there's sort of a dual approach here.  We feel that we owe most allegiance to our members, quite frankly.  What would be the benefit of joining the NFB if we said, we're not going to protect you first.  A lot of people criticize us and say, well, you handled Jimmy's case just because he's a member.  You're damn right we did.  Well, I'm not a joiner.  Well, I'm sorry.  If you had joined, maybe we would have thought about your case because maybe it had some merit to it but you're not a member.  So our first priority is to our members, quite frankly.  And there's nothing wrong with that in our view.  However, of course that's not the only rule.  I mean, we do take cases sometimes of people who aren't members, haven't been members, because of the nature of the case.  It may be an important issue that fits in with one of our priorities that I discussed.

I'm glad to say that oftentimes the person ultimately does become a member, which is a fine thing.  And you would hope they would be appreciative enough of what the federation does to help protect their rights.  So that's just a little bit about sort of our way of selecting these cases.

Priority is to our members, and advancing the cause of blind people in this country.  Howard, those are sort of my thoughts.  What other ones do you have before we sort of kick it around?

HOWARD ROSENBLUM:  I think we've bored everyone enough.  I think we should probably pass it on to the audience for questions.

SCOTT LaBARRE:  Questions?  Comments?  Like Marc said before, don't say my name.  Tell us your name.  We have a microphone in the front.

AUDIENCE:  Matt.  Am I loud enough?

HOWARD ROSENBLUM:  You're not loud enough for me.

(Laughter.)

AUDIENCE:  Thank you very much.  I'm Matt Dietz from Florida.  One of the issues, I don't think that this New York Times article is a big deal.  It's the same thing that's been rehashed over and over again.  But if you have been looking at the papers every day there's an article about something good about disability issues.  Number one in the past month, one in 86 kids have autism now.  And they're going into issues related to autism, the fact that a judge in Florida just ruled that applied behavioral therapy is a Medicaid approved treatment for it.  The fact that there are articles about 190,000 veterans that are coming back with PTSD.  And every single day there's another positive article.  So I think that we've gone far away than where we were ten years ago.

But what I want to know, also every time I have a trial, when I have voir dire, I always ask the jury what they know about ADA litigation.  And I have never had a juror say that they have read anything about ADA litigation.  So the only times I hear something bad is when I have a business owner who goes, oh, one of those guys sued me, which in Florida is every other business.

Where do the disability rights organizations stand with regards to using veterans as part of their strategy to improve the law, improve relations and get more benefits?  For example, every time that there has been a war, after World War II, the entire theory of disability rights changed to instead of the pity era to more of a rehabilitative era.  After the Vietnam War, it changed from the rehabilitative era to the rights era.  Now we're in the post ADA era.  Where do we go from here using veterans of wars that come out of wars with a disability?  And the only thing that I've seen so far is national fair housing association, who put out posters in every mall of a veteran in a wheelchair saying that this person served our country so he's entitled to have accessible housing and he shouldn't be denied that because he's in a wheelchair.  But other than that, I haven't seen the disability rights organizations using veterans’ issues as a rallying point.

HOWARD ROSENBLUM:  The NAD has been in contact with veterans who are deaf and hard of hearing as a result of war.  And there are some challenges there.  Many veterans who return have a different mindset about the disability issue.  They don't like the word "disability" for the most part and they want to call themselves wounded warriors and that's it.  That's a community movement now.  There's an attempt within the disability community to integrate with veterans, wounded warriors, because we do have similar issues.  We need physical access and access to information.  We need to work together.  And you're right, we should be using that as a rallying point, one of many, to put focus on media on the need to ensure that everyone has access, including our soldiers who fought for our country.  So you're absolutely right.  And we should get that out to the media, I agree wholeheartedly.

SCOTT LaBARRE:  As for our organization, we have actually a division, national association of blind veterans, and we have been working with particularly the veterans that have been coming back from Afghanistan and Iraq.  We are seeing an uptick or an increase in blinded veterans now.  That's largely due to, as I understand it, the proliferation in these last wars of the IEDs.  One of the most common injuries from IEDs is some sort of eye injury.  So we have seen an increase in that.  We've been working with blind veterans, highlighting them at our national conventions, talking about them in a variety of press releases.  It's an interesting thing.  There are now three or four instances that I know of, and there may be more, where the military has actually allowed a blind soldier to continue on active duty after returning and after getting the medical care that they need.  Now, of course if you're blind and you want to join the military, you still can't.  But they are allowing more, or at least a few, to stay on active duty and have some real administrative actual tasks, actual work.  Some of it is a publicity stunt by the Army or whatever, but quite frankly, some of these guys are doing real work in training other soldiers, and this is quite a remarkable development, in our view.  We're using those cases to argue for the opportunity for blind people to serve their country if that's indeed what they want to do.  So interesting point, Matt.

Does anyone else in the room want to comment on that?

AUDIENCE:  I would like to.  I think I'll yell from up here.  I'm David, the disability rights advocates for technology group, DRAFT, gives away Segways to soldiers injured in Iraq and Afghanistan.  So we're working on a national mobility rights initiative around that issue.  The lawsuit pending in the 11th circuit on Walt Disney's exclusion of Segways, we had soldiers testify in court.  So that brings me around to starting to think about and encouraging us to think about how the technology that people who are deaf use, who are using it in this room, the technology that people who are blind use, and other technologies can evolve eventually, I think, with some theoretical development can evolve toward the right to use of technological devices similar to what Marc was referring to this morning.  So my hope is, and this is the end of my comment, that we all here can start to think about how to align different organizations, different disabilities around issues around technology.  My kids are doing things with technology that I didn't dream of when I was 15 years old.  And 20 years from now, technology will be the way all people with disabilities can access all kinds of things in an unbelievable way.  So we advocates have to start thinking about how to get together to do that.

HOWARD ROSENBLUM:  I wanted to respond to that.  You're right.  Technology can be a boon, but at the same time, we need to ensure that any technology has universal design, because often within the deaf community, we fall behind when it comes to technology.  I'm sure same with the blind community when they came out with the Kindle.  That became a barrier, not a support.  So we have to ensure that there's universal design so that any product that's developed includes the ability for everyone to use it.  So that's one caveat that I would add to your comments.  Otherwise, you're right.  Technology can be a great support for everyone.  At the same time, we have to ensure that it's designed appropriately.  A good example, fire alarms.  Right now, I see here in the room, we have I think strobe fire alarms here.  Maybe not.  Okay.  Sure.  There they are.  Whew.  But in homes, most alarms manufactured for homes and apartments do not have a strobe.  So we have to buy a separate standalone fire alarm for $300.  And even if you buy that and you put it in your apartment, you'll still be the last person to leave the apartment, because all the other fire alarms are interconnected.  So the person with the special standalone fire alarm will only get the alert if the fire arrives to that apartment.  If all of the fire alarms were universally designed that met everyone's need, you wouldn't have to buy a standalone fire alarm for that person.  That's another example.

SCOTT LaBARRE:  Of course the strobe issue is something that although it's obviously critical for somebody who is deaf, it helps everybody.  It wouldn't help me at all, but there are a number of sighted people who can hear just fine that for some reason don't pay attention to sounds regardless of how loud they are but may notice the strobe, especially if sleeping or whatever.  It's a good point.

Other questions?  Different topics?

AUDIENCE:  Steve Mendelson.  Is there a microphone?

SCOTT LaBARRE:  I think it's relatively close to you.

AUDIENCE:  First of all, just a quick point on the veterans’ issue.  I think one of the historical reasons why this has not been more integrated into the disability rights movement is separate laws, separate funding streams, etc., that address veterans and veterans issues.

Coming back to the discussion before, some brief follow ups.  I agree with Howard's point about why after 22 years businesses need an additional three months.  But I suppose it's another way to ask that same question, which is have we succeeded in making our case as effectively as our opponents have and continue to try to do, and if not, why not?  Why is it, for example, that the agencies tasked with enforcing these are continually doing the same kinds of educational outreach efforts and I've never heard of an instance where they've asked themselves why after 20 years as necessary to do education from the ground up at all.  So that's something we have to address as a community and ask ourselves if we are winning the battle for the hearts and minds of the public and if not, what we need to do collectively to achieve that goal.

We also can't take these efforts lightly.  It's very possible, for example, in California, it's very possible that we may have in California one of these bills passing.  There's a real danger.  It's a serious matter.  It would single us out for a new kind of discrimination which has no parallel.

Lastly, I want to talk about the issue of coordination itself.  When we think of the litigation strategy end, policy and work coordination among various disability groups and organizations, I guess all of us instinctively, consciously or not, hark back to the great work spearheaded by Thurgood Marshall in regards to racial matters.  And the question is, in the current environment of today, what are the issues that surround, what are the possibilities available for the kind of coordination and systematic development of educational efforts in the courts and litigation strategies that I think that this kind of discussion necessarily harks back to, and that is an important set of issues in a nonhierarchical multicomponent system in an environment where judicial attitudes of all civil rights is more hostile than ever before.  These are important questions that command our attention.  Thank you.

SCOTT LaBARRE:  Thank you, Steve.  And I --

HOWARD ROSENBLUM:  We have four minutes.

SCOTT LaBARRE:  There is a greater coordination and room for improvement.  I think it's also beneficial for organizations to educate each other on what our priorities are so we can figure out where the commonalities exist and how to help each other.

We now have about three minutes and 45 seconds.  Any other comments?

HOWARD ROSENBLUM:  This is Howard.  I wanted to respond quickly.  I think the challenge over the last 22 years is that we've been working in our own silos.  We haven't had unified approach for the past 22 years.  And there are so many different needs.  We need physical access, communication access, all different types of access.  So I think we've been combating it from different angles, and there's so many businesses of differing types that are not compliant.  So I think that might be where we frame it.  We're not sending out one single message, and law firms could maybe go at it in a unified manner.  Maybe through DRBA, to get one unified message out that consistently says we want access.  22 years has been enough.  Something like that.

AUDIENCE:  I'm going to defer to Larry first.  I'll go next.

SCOTT LaBARRE:  Okay.  Which Larry?

AUDIENCE:  Larry Paris.  I'm not sure what the take back from this section is, but if it is going to be in any way a report back on what the group members are thinking, I think one common element here is the sense that we do need to organize ourselves much more than we have the last two decades if we are going to combat this backlash against the ADA that's emerging.  As I look around the room, I see folks I've worked with many times on different matters and then a lot of us are working on similar related issues but in different contexts.  And there's not any real organizing umbrella that has ever been called together.  Now, partly that might be because we don't always agree on what strategies should be followed.  But it seems like rather than try to work out those issues, we just go our separate ways most of the time and come together when it's convenient.  But I think nowadays with this backlash, it really calls for something like a summit where the organizations that are taking the lead in litigation come together and come up with some coherent and coordinated response to address what I do see as a big battle with the better business bureau essentially having the upper hand at the moment on the public media.

SCOTT LaBARRE:  The chambers of commerce and that kind of thing.  I think you're right, Larry.  I think one of the outcomes of this can be that you call some kind of summit and get counsel for various organizations together and leaders of those outfits and talk about what our overall strategies are to educate each other, first of all.  That's been, for me, one of the great benefits of this symposium over the last few years is meeting people like Howard here and really understanding what Howard's organization is up to.  And so on.  So I think that is a great point, Larry.

Any other questions or comments quickly?

HOWARD ROSENBLUM:  A couple more.

SCOTT LaBARRE:  We'll take a couple more and if we're a few minutes over, we're a few minutes over.  It's just lunch.

AUDIENCE:  Jim from New York.  When I was with the ACLU that was kind of what I was hoping to accomplish was creating some type of structure that would work well between and failed at that there and elsewhere.  Mostly I'm seconding that.  But I think various organizations, for example, on technology issues, you see the lack of coordination in my daily life when I show up at a shopping checkout place where someone has accomplished an accessible machine -- I'm trying to think of -- point of sale devices.  That's what I'm looking for.  But the litigation came from deaf and sight issues and for whatever reason, the settlement didn't include an articulating arm thing that costs 30 cents so I still can't reach it.  I recognize maybe that adds a level of complexity in finding the right plaintiffs for that case, but if you're dealing with your individual member, that's not the right time to address that.  You look at your member as your client and that's the way it should be addressed.  When you're bringing strategic cases, that's the time we should all work together.  In my home, you talk about fire alarms.  I have an electronic device on the heating/AC unit.  You have to be at a particular angle to work at it.  No one is quite sure how the Fair Housing Act covers this device, but if one has limited sight or one is not standing at the right angle, it's useless.  I think that's another area where all of us face common challenges in technology that we can double down and figure out ways to work together on.  Thank you.

AUDIENCE:  Raymond Sweeney from Ireland.  The world is watching what you're doing, and you're providing leadership.  And it's so important, the leadership we do provide.  We're constantly looking over here to see best practice.  I just wanted to include that.

SCOTT LaBARRE:  Well, thanks, Raymond, for putting the pressure on us now.

(Laughter.)

HOWARD ROSENBLUM:  Also, I wanted to respond to that.  Recently I learned, and I'm not sure if you're aware, but there are about 300 deaf attorneys in the U.S.  When I first met a deaf attorney in the 1960s, there was only one in the U.S. that I knew of.  Now we have over 300.  We're finding out how many there are in the rest of the world too.  In the rest of the world, there's only 40.  So we're realizing that we do have it good here.  However, we still have a long way to go.

SCOTT LaBARRE:  We do indeed.  I would say there are probably between 500 and 800 blind attorneys, and when I say blind, I mean some level of visual impairment constituting, quote/unquote, legal blindness.  And that's not an exact figure because nobody knows precisely, but it's certainly more than it used to be.  For example, when Dr. TenBroek was around, he was about it.  Maybe a couple others.  But you're right.  Throughout the rest of the world, I don't know a lot of blind attorneys out there.  There are some, but only handfuls here and there.

Okay.

HOWARD ROSENBLUM:  One more.

AUDIENCE:  I'm Marty Lafferty, and several of you mentioned Tennessee versus Lane.  I just wanted to mention that I did represent the plaintiffs along with other folks.  The reason I'm saying this, we learned after the case, we got several good settlements both the state of Tennessee and counties and learned it takes a long time to implement court accessibility.  We're still working on it.  I think things are better in Tennessee than they were, but I do a lot of work with the administrative office of the courts.  They call frequently with hard questions.  We've learned there are many barriers including educating people with disabilities, that they have a right to ask for things.

One of the most recent barriers we've come upon is attorneys, because most people go to their attorneys first.  And if their attorney says, no, you can't ask for that, they believe them.  So we have to educate the attorneys as well.

SCOTT LaBARRE:  Thank you, Marty, for that and for all the work on that case.  It's undoubtedly an ongoing process.  We have a long way to go in our own profession.  We could spend another couple hours talking about the problems that exist within our own profession and what we're doing to combat those.

I think we should probably bring this to a conclusion.  Unless there's somebody that's just dying to say something or ask, but we want to thank you for this session.  We didn't know exactly where we were going to drive this given the broad nature of the title, and this is a very difficult topic to cover in just an hour, but thank you, everyone, for helping us do that.  I think one thing that really should come out of this is Larry's idea, that of calling organizations together and further educating ourselves and coming up with some common strategies.  So thank you very much.

(Applause.)

Lunch will be right across the hall.

(Lunch.)

KEYNOTE SPEAKER

MARC MAURER:  If I could have your attention, those of you who haven't gotten enough, I'm sure we have more in the kitchen.

This day we have a presenter who is a great joy.  In her position, she is responsible for disability work -- she has served as senior vice president of the Burton Blatt Institute at Syracuse University.  She's been the director of the District of Columbia office for civil rights, the executive director of the disability rights legal center.  She has concentrated in the areas of the Americans with Disabilities Act and civil rights and special education, and she has expertise in mediation.

It is an honor, a privilege, and a joy to introduce to you Eve Hill.

(Applause.)

EVE HILL:  Thank you very much for that kind introduction.  I always worry a little bit about following his powerful voice.  Not to mention the amazing things he gets to say that change the world and move us all forward in terms of disability rights.

But it is a joy to be here among so many friends. 

I recognize what an honor it is to be up here and to be speaking at the tenBroek symposium, and I know the footsteps of the people that I'm standing in now and recognize that I am not worthy.  But we are all here focusing on disability civil rights, which is what I love and dedicated 20 years of my career to.  Civil rights in America evokes powerful emotion, the visions of Dr. King on the steps of the Lincoln Memorial, hundreds of protestors on the bridge, and students at lunch counters and university doors.  But individuals with disabilities also face every day the indignities of not being able to enter a hotel swimming pool or get on a public bus, and they too were barred from attending integrated schools, or schools at all, and from getting jobs or getting paid for the work that they do.  Individuals with disabilities too have organized a fight for their rights, working their way from misguided social mores and irrational fears.  They've seen dozens of defeats for each victory.

The ADA literally opened doors for millions across the country.  This critical law had implications no less important and far reaching than the land right civil rights laws of the 1960s.  And they've changed our view of people, of each other, in ways that those laws may not even match.  In the two decades since its enactment, the ADA has revolutionized the way the rest of society thinks about individuals with disabilities and the way we think about ourselves, and it revolutionized the way people with disabilities live in our community.  But that journey is clearly not complete.  Business owners, public officials, and the media still feel free to publicly state the opinion that because a ramp or an accessible piece of technology costs money, that's a sufficient reason to keep out not just one person but all people with disabilities.  And they're still taken seriously and not shamed into taking it back.

They're not met with outrage, as if 22 years after the ADA the cost benefit analysis were the whole key to civil rights.  In the civil rights division, we still see every single day the barriers that face individuals with disabilities and that stand in the way of all of us making the contributions that we can to our society.

So I want to talk a little bit about our priorities at the civil rights division for our disability rights enforcement.  Physical access, technology, education, Olmstead, employment, transportation, housing, and healthcare.  You can see that it's a little difficult for me to narrow down my priorities to one or two.

(Laughter.)

But these are, I think, sufficiently important.

So physical access.  The department's revised ADA standards for accessible design published in 2010 and went into effect on March 15 of this year, are very important.  While there have been physical accessibility standards for most buildings for nearly 20 years, recreation facilities had largely been left out.  Somehow people with disabilities were thought to be able to access only government services or only the really important businesses, but not the fun parts of life.  So now those things are covered.  Now the ADA standards provide specifications for such facilities as amusement parks, boating facilities, golf and mini golf, because you know you can't do business without golf.  Play areas.  Not to mention swimming pools.  The new standards also cover detention facilities.  Yes, we're going to have to go to jail too.  And courtrooms.  By at least you should be able to participate in your trial and not face unconstitutional, illegal, and unconscionable conditions in those facilities.

So technology.  I know that's near and dear to your hearts.  Modern technology poses significant challenges.  We must ensure new technologies don't leave individuals with disabilities behind.  Further behind than we were when dealing with pens and pencils.  Now that we push everybody else into the lightning speed and leave people with disabilities with not even the pen and pencil that didn't work before.

Our underlying theory of the ADA was that we might not make the existing world accessible all at once, but it would happen gradually as old things were replaced with new things.  Technology is the clear example of new things replacing old things, and that's exactly where the new things have to be accessible.

That's where the rubber meets the road for that theory.  Technology is revolutionizing our culture.  It's making communicating, entertainment, education, goods and services easier and more efficient.  You can do them wherever you are but many of these technologies, from websites, cell phones, ticket kiosks, to those TV set top devices, are either wholly or partially inaccessible to people who are blind and to others.  It's the position of the Department of Justice that since the late 1990s, ADA has applied to websites.  And companies that do not consider accessibility it their website or their product online will come to regret that decision.  Because we intend to use every tool at our disposal to ensure that people with disabilities have equal access to technology and that the world of that technology is opened up to people with disabilities.  And we're not kidding.  Most recently, we pursued accessibility technology through a statement of interest in the National Association of the Deaf versus Netflix Incorporated.  Netflix argued to dismiss, saying the act does not preempt Title III of the ADA, and that in fact both laws can apply.  The Massachusetts district court agreed.

(Applause.)

As you know, section 508 of the Rehab Act requires federal government technology to be accessible.  And we are not the enforcers of that, but we are the monitors of that.  Despite a requirement that compliance be conducted every two years, a survey hasn't been done since 2003.  We're changing that.  This spring the Department of Justice expects to unlike the results of the survey conducted in 2011.

(Applause.)

AUDIENCE:  Rough day.

EVE HILL:  Where's security?

(Laughter.)

We're also interested in a variety of online applications that get people into the services and goods of the participation they need, including online employment applications, all those things that are the doorways to the next step in your career or education.  Or just the next step in what you want to get done that day.

The department of course is also addressing technology accessibility through our rule making.  We issued an advanced notice of proposed rulemaking on accessibility standards for websites and also for furniture and equipment including electronic information technology and we expect to publish an NPRM on website there's year.

I also care very deeply about education, as being the place where you start out to get beyond what your parents expected, beyond what you could have expected, beyond the sheltered workshops we might otherwise be left to.  So we are exercising our new ability to pursue complaints about discrimination in education.  For example, in a number of contexts we're challenging the argument that schools should have unfettered discretion to decide what accommodations to provide or permit as long as they follow the procedures.  We're looking at the substance and challenging the substance of what schools are deciding.  So for example, in KM versus Tustin Unified School District this year, we filed an amicus brief on behalf of a hard of hearing student asking for CART.  The district court held that the school provided sufficiency under the ADA.  Our brief argued that Title II requires equally effective communication, not simply a meaningful benefit from education.  Those two standards build on each other.  This is a different standard from the IDEA.

In addition, we argued that Title II must provide primary consideration to the choice of the student for what auxiliary aids would help the student.

In central California, in support of a 7-year-old child with autism denied the ability to bring his service animal to school, who was providing a great benefit to his life.  The school decided it would be better for him to be independent of the service animal.  They claimed it was within their educational discretion to make these decisions, and it was not up to him and his parents about what services he should take.  And they did not have to make a reasonable modification.  The department explained that the students and parents have the right under Title II to decide what the modification should be and as long as they're reasonable, as service animals are, those should be allowed to be brought.  Again the district court agreed with us and allowed the dog to be brought to school.

In RK versus the Board of Education Scott County Kentucky we filed an appellate brief challenging the court's decision to put a student who uses insulin not in his neighborhood school but in a school with a nurse.  They argued that they had provided him a free appropriate public education and they didn't have to serve him in the most integrated setting or in the setting where his siblings went and people in his neighborhood went.  We argued that the school can't have a blanket policy but has to conduct an individualized analysis and the school has to consider allowing an adult who is not a nurse to help monitor the insulin.  The segregation aspect of moving all the students with diabetes to one school is discrimination.

We're also working on admissions for licensing and testing that are accessible to people with disabilities.  To that end, we require testing providers to offer tests in ways that best ensure that the test measures the knowledge or skill and not the disability.  We recognize that the standard is not extensive with effective communication but may require more or different.

And people recently said, oh, Eve Hill is here, the department doesn't care about Olmstead anymore.  I can't say more strongly, that is not true.  We are continuing to work to end the tradition of unnecessarily segregating people with disabilities in institutions of all kinds.

(Applause.)

In Olmstead, the Supreme Court answered the question posed years earlier by Dr. TenBroek in his article the right to live in the world, he asked, are persons after all not to be persons if they are physically disabled?  Are members of the community to be robbed of their rights to live in the community?  Their certificates canceled upon development or discovery of disability?

The answer is no.  Title II requires that people with disabilities be served in their communities where it is appropriate and it is a violation of the law to segregate them unnecessarily.  It is the Brown versus Board of Education of the disability rights movement.

And you all know San Bagenstos.  You may know Alison Barkoff.  Under Tom Perez's leadership, they led the groundbreaking efforts in this area.  They laid down the law with statements of interest in over 30 cases and with technical assistance now on a specific website for Olmstead.  Their efforts helped to resolve legal issues like whether you had to actually enter an institution to be able to claim an Olmstead right to get out.  And it helped to establish that if you're at risk of entering an institution, you have a right to claim your deinstitutionalization rights.

They helped establish that budget cuts provide a basis for an Olmstead challenge.  They set up the department's position that it's not just state operated institutions that are covered, but privately owned and operated institutions that are funded with state funds.

They also developed model agreements with Georgia and Delaware that illustrate how states can and must transform their systems from ones that serve people primarily in institutional systems for people with developmental, intellectual, and mental disabilities.  And I came in just in time to take a little bit of credit for their outstanding work in Virginia.  And that is currently under review by the court will help transition that system, one of the most institutional, away from an institution-based system for people with intellectual and developmental disabilities into a community-based system capable of providing high quality services.

(Applause.)

And we're not done.  We just intervened in a case in New Hampshire focusing on their reliance on state psychiatric hospitals and nursing homes to serve people with mental health conditions.  We identified North Carolina mental health system as unnecessarily institutionalizing people in adult care homes.  We recently issued a findings letter in Mississippi, the most institutionalized state, that it is violating the ADA rights of adults and children with developmental disabilities.  We're going to bring it all together in one case.

We recognize, though, that the Justice Department cannot move this ship alone.  Other federal agencies have contributions to make.  Both access to services through Medicaid waivers and access to housing through vouchers and other housing funding programs are essential to moving people out of institutions.  And we've learned from previous deinstitutionalization, efforts that you can't just close the doors and put people out.  You have to make sure the services and housing are there.  So we are working very closely with HHS and CMS and HUD to make sure that those things are there when people move out.

There is more.  I can't tell you the details.

(Laughter.)

Next time.  Let me just say, we don't believe that the Olmstead principles are limited to developmental and mental disabilities.  We believe people with physical disabilities are unnecessarily placed in nursing homes and other institutions.  Expect to hear more about that soon.

Children are unnecessarily segregated in hospitals and through the educational system.  And budget cuts threaten to force people out of the community and into institutions every day.

This is a segue that some of you will recognize from Olmstead to employment.  We believe employment is important.  Nothing in the ADA mandate is limited to residential settings.  The division is looking beyond where people live to how people live and where they participate in the daily lives of their communities.  Simply moving someone from an institutional residence to a community-based residence does not achieve community integration if that person is still denied meaningful integrated ways to spend their days.  If you spend 12 hours of your day when everyone else is eating dinner or asleep in the community, that's less community.  Then you go back to the institution for 12 hours of the day when everybody else would otherwise be awake.

So our settlement agreements require the states to expand their supported employment opportunities for individuals with disabilities in the target groups.

Our findings letter in Virginia found that they over-rely on segregated workshops for providing work opportunities for people with disabilities.  And North Carolina and New Hampshire finding letters similar.

We recently opened an investigation focused solely on a state's daytime support services under Olmstead.  We're investigating whether people are unnecessarily segregated in sheltered workshops for subminimum wage when they could be working in integrated employment.

We're also challenging policies that people with diabetes and hearing impairments are being excluded from many public jobs.  Such jobs as police departments and fire departments.  Security companies are basing these blanket policies on misunderstandings of the nature and treatment of diabetes, and of the way hearing aids work.

We're also challenging beliefs that employers are healthcare providers.  Some require very invasive medical examinations and then feel free to base employment decisions on medical conditions or treatment recommendations that are irrelevant to the job.  So I may tell you that you have a heart problem that needs to be treated but has nothing to do with your office job and then fire you on the basis that you don't seek the treatment that I want.  That can't be right.

Transportation.  Through a partnership with the federal motor carrier department of transportation, over the past few months the department has entered into settlement agreements with 20 over the road bus agreements who had not provided accessible buses or any other way for people with wheelchairs to access their services.  And that will change.

And housing.  We have a case right here against the city of Baltimore for mandating that substance abuse centers have to get special zoning permits when other entities just don't have to do that.  And Judge Motts recently ruled that the city ordinance is discriminatory and the city has to redraft it.

We're also focusing on accessibility of housing.  As I talked a little bit about people losing their housing if they enter an institution, because you're not paying the rent out there while you're living in here, in order to move out, say you're an older person who has a stroke, goes in for rehabilitation, comes out and needs modifications to your home and those are not available, it turns out accessible housing is widely unavailable because developers are not making their multifamily housing accessible.  In the summer we reached an agreement with park place apartments 276 units in Kentucky that hadn't made its units accessible.  They will retrofit the complex and pay $275,000 to 29 individuals with disabilities.

We're also not just focusing on access but on how people live in their homes.  So the housing section recently filed a case against the University of Nebraska for denying reasonable accommodation requests to students with psychiatric or emotional support animals.  While emotional support animals are not covered by the ADA, they are covered by the Fair Housing Act and need to be allowed.

And finally healthcare.  Access to hospitals and health care providers are a critical need for everyone.  Even with the Affordable Care Act opening up greater access for people with disabilities, if we have inaccessible equipment or hospitals and providers that don't provide sign language interpreters, that's the final barrier preventing that access from being meaningful.  This issue is a top priority for us.  Woe are also working to leverage our other resources with HHS and others to make sure that these providers get the message and we don't have to do it one at a time.

So many of these challenges are longstanding and pervasive.  For so long people with disabilities have been marginalized, discounted, we've been assumed of being incapability of contributing, assumed to only deserve pity and charity.  Those attitudes are shifting but they have a long way to go.  We have a lot of emerging challenges.  People finally understand ramps.  Now there are electronic things they have to figure out.  So we have no illusions about the difficulties ahead.  But we will make progress towards fully enforcing our laws, the social mores that we know are right.

Dr. King said, "The arc of the moral universe is long, but it bends toward justice." I'm not a patient person, so I'm not especially fond of the long part, but the right to live in the world is a matter of fundamental justice.  We all work together.  We're committed.  Individuals with and without disabilities, we can make those rights realistic.  Thank you very much.

(Applause.)

MARC MAURER:  It is always a pleasure for us to have Eve come to be a part of what we do.  And you will understand me, Eve, if I say that we love your message.  You won't mind that part.

(Laughter.)

But there's that other part which is, but, and the but is, we've been misunderstood by government for as long as we can remember, and we're delighted that you are creating the understanding now and we're most pleased to note that the difference in the way that you have talked about disability and those who came before us talked about -- before you talked about disability, and we would love to help you get it done.  Government is not always trustworthy, but with the right people in it, it is, which is why we're glad you're there and we're glad you're here.  Welcome back.

(Applause.)

Let's see.  I'm sure that Lou Ann wanted know remind that you we start at 1:30 on the other side of the room.  Yes?  She's not here.

Well, anyway, we start at 1:30 on the other side of the room.

(Laughter.)

And we've got a fascinating topic to begin the afternoon, so please come and be Johnny on the spot.

(Break.)

"How to Influence Jurors' Perceptions of Disability"

1:30 p.m.

MARC MAURER:  Good afternoon, all of you.  We'll get the afternoon session underway.  We're trying something that is moderately new for us, and that is, we're having a presentation this afternoon brought in by fancy communication systems having to do with Skype and the internet and like that.

The program that we have to begin this afternoon is how to influence jurors' perception of disability.  We have two people to present this.  One of them is Katie Eyer, who is a research scholar and lecturer in law at the University of Pennsylvania Law School.  And the other is David Ball, who is a jury consultant at Malekpour & Ball Consulting.  The technology is working brilliantly, David.  We heard you clearing your throat there.

David Ball is founding partner of Malekpour & Ball Consulting.  He is the nation's most influential trial consultant, communications expert, and advocacy teacher.  He is pioneer in adapting methods of film and theater presentation for use in trial.  He is author of two best selling trial strategy books.  David Ball on Damages and the Don Keenan Reptile Manual of Plaintiffs' Revolution.

Katie Eyer is research scholar and lecturer in law at the University of Pennsylvania, where she has appointments at the law school and at the Alice Paul center for research on women, gender, and sexuality.  Her research focuses on using transcontextual approaches to identify and address major undertheorized questions in the area of civil rights law.  Say that three times in a hurry.

(Laughter.)

Current research includes a series of projects investigating the reasons why discrimination litigants fair so poorly in obtaining successful litigated outcomes.

We start this afternoon with Katie.  Here is Katie Eyer.

(Applause.)

KATIE EYER:  Thank you so much.  It's a real honor to be here today.

I'm going to start off by talking a little bit about the big picture in terms of the landscape that discrimination litigants are facing today in litigating discrimination claims.  And then David, who has much more expertise in the sort of nitty gritty of influencing juries is going to talk about that specific issue.

And so I want to start here by talking a little bit just about the general statistics in terms of how discrimination litigants fair.  Will, if you could put up the Power Point.

So for those of you who can't see the slide, this is showing litigated outcomes for federal employment discrimination litigants over roughly a 20-year time span.  So we're not talking here about settlements, but these are any judge or juror outcomes.  And those outcomes are overwhelmingly negative from the perspective of the plaintiff.  So you have 45% of cases dismissed at motions to dismiss, an additional 41% that's dismissed at summary judgment, 10% of cases losing to defendants at trial.  So only 4% of litigated outcomes are plaintiff favorable.  That is to say, of the world of outcomes that are being resolved by judges and juries, only 4% of them result in any form of relief whatsoever to the plaintiff.

And for our discussion here today, it's important to note that these are the general numbers for discrimination litigants.  So no class of plaintiffs is faring particularly well, but disability discrimination litigants actually fare the worst of the worst.  So sex discrimination, race discrimination, all of the other protected classes fare better than the disability context.  That may start to change a little bit with the ADA Amendments Act.  That may eliminate some of the obstacles, but these are still very long odds.

And you know, in terms of how this compares to other federal plaintiffs, there's a question here, okay, so is this about discrimination, is it about the fact that it's just hard to win cases in federal court?  So if you take a look at how other federal plaintiffs are faring in federal court, what you find is that discrimination litigants fare considerably worse across every single procedural juncture.  So they fare worse at motions to dismiss, at summary judgment, at trial, and up on appeal.  And that's true both if you just compare it to the average success rate for other federal plaintiffs, but it's also true if you break it out by type of federal plaintiff.  So many, many plaintiffs that have difficult substantive standards to meet like habeas corpus plaintiffs, none of them fare better.  A question or comment earlier was that prisoners fare even worse, but that is the only one that fares worse than discrimination litigants.

And this is an area where academic researchers in the legal world have done quite a bit of work to tell us what the world of outcomes looks like in litigation.  I want to talk a little bit before I move on to talking about some of the research that's been done on clauses about the settlement piece, because these statistics again are just for the world of outcomes decided by the world of judges and jurors.

First of all, I think it's important to note that discrimination litigants look much like other settlement rates.  So it's not that they're settling more or less and that explains the disparities.

It's also the case that if you look at what the average discrimination settlement looks like, it is on average quite modest.  That isn't to say there aren't some significant settlements monetarily or for injunctive relief, but for the median plaintiff, we're talking about $30,000 in court, $15,000 at the EEOC level.  In terms of the amount of personal harm that's suffered, the amount of energy that goes into litigating these cases, that's really a very modest outcome.

Will, you can go ahead and take the slide down so David can see the audience again.

Again, there's been a lot of work done by the legal academic community looking at what these outcomes look like in discrimination cases, but not so much work done looking at what to me is the really critical question, which is why.  Why are discrimination claims faring so very poorly in terms of their outcomes?  What is it about discrimination claims in particular that makes them difficult to win?

And so a recent project that I've been working on, which is what I wanted to focus my talk here today on, is drawing on psychological research that's been done looking at how and why people make attributions to discrimination.  Because psychology scholars have actually done quite extensive work in this area, looking at both the what and the why of what causes people to take the set of facts that they've been presented with and decide, yes, I believe that discrimination has occurred here.

And on the what side of things, they have sort of had findings that have really mirrored the difficulties that we see in the courts in the sense that they've shown that people are in general very resistant to making findings of discrimination.  They tend to want to see disparate treatment.  They tend to want to see quite explicit evidence of discriminatory intent.  And even where those two prerequisites are met, there will remain a significant number of people for whom merit or effort or some other nondiscriminatory explanation simply seems more plausible.  So even where you got pretty explicit evidence of discrimination.

Psychology scholars have also looked at the why.  So they've looked at an array of factors for how they influence people's perceptions of discrimination and when they perceive events as discriminatory.  I'm going to talk about the three that have been studied in multiple studies in the psychological literature for which there's a large body of support at this point.  And will, if you could go ahead and put up the Power Point again.  So the three factors that psychology scholars have looked at and found real support for are first background beliefs about how common or rare discrimination is in our society.  Second, preconceived ideas about discrimination.  And finally, the strength of so-called meritocracy beliefs.

So starting with the first one, background beliefs about how common or rare discrimination is in our society.  This is the issue of how does a person's sort of general beliefs about whether discrimination is common, their general intuition about whether it might be common or rare, affect the likelihood that in a particular case they will make a finding of discrimination and psychology scholars have performed an array of work looking at this issue, and they have found, perhaps unsurprisingly, that this is, indeed, a factor that has a major influence on whether or not people make findings of discrimination in a particular case.  So people who believe that discrimination is rare are simply much less likely to make findings of discrimination in any given individual case.

So the question here of course then becomes, well, what is the predominant viewpoint on this issue?  Do people tend to believe in our society that discrimination is rare?  Do they instead tend to believe that it's common?  And beliefs on this issue have changed over time.  But today the overwhelmingly predominant viewpoint is that discrimination is a rare phenomenon.  That is particularly true on the federal judiciary.  Majority members tend to be inclined to think discrimination is rare, presumably because they have never experienced it in most circumstances.

The second factor that psychology scholars have looked at are people's preconceived ideas about discrimination.  So when you hear the word "discrimination," what comes to mind?  As it turns out, most people have fixed mental templates or ideas about what it looks like.  Those ideas about discrimination very profoundly influence whether or not they will define something as discrimination or make a finding of discrimination.  So if the facts and circumstances that they've been presented with aren't a close enough fit with their mental idea of what discrimination is, they'll reject the notion that discrimination has occurred.  And often they'll do that even where they've been instructed to the contrary.  So they've done studies that even if people are given specific instructions that they're supposed to follow defining what discrimination is, they're more inclined to follow their sort of background views, their own preconceived notions of what discrimination is, as opposed to what they've been instructed.

So again here, the major question is, okay, so what do these templates look like?  They will vary obviously.  But here again, the news has been fairly discouraging for discrimination litigants.  Again, these views do vary, but the sort of predominant viewpoint that appears to exist is one of stereotypical disparate treatment so that for things like reasonable accommodations as a form of discrimination, it rejects things like that or implicit bias as a form of discrimination, or any other host of other stereotypical features that if they are not present, people will tend to find discrimination did not occur.

So the final factor that psychology scholars have looked at is the role of so-called meritocracy beliefs.  If you're not familiar with this terminology, this is the belief in things like hard work gets you ahead in life, or everyone has a chance to succeed in America.  These are common beliefs.  Psychology scholars have shown that these beliefs seem to have many real psychological benefits for people.  They tend to feel more content with their life, happier.  So again, there are real psychological benefits to ascribing to these beliefs and most people in the United States do, at least to some extent.

Unfortunately, what psychology scholars have found is that there appears to be some real tension between this belief system and recognizing events as discrimination.  So essentially people perceive it at a sort of subconscious level as a threat to the idea that we live in a meritocracy, if they were forced to recognize something as discrimination.  They've shown this in several ways.  People with stronger meritocracy beliefs are less likely to make findings of discrimination.  They've also found something as simple as unscrambling word.  Like somebody told this has nothing to do with the discrimination task that's following, they just unscramble words to say hard work gets you ahead in life, even that prompting as compared to a condition where you don't do that task makes people significantly less likely to make findings of discrimination.  They've also shown that being prompted to think about meritocracy causes people to experience heightened psychological stress when thinking about discrimination.  They get anxious and upset.  So there are a whole host of ways that it's been found that these beliefs challenge findings of discrimination, inhibiting people from making findings of discrimination.

So the question of course is, what to make of all of these studies.  What do we do with this information as a practical matter as advocates and litigators seeking to further discrimination claims, disability discrimination claims in particular.  And I certainly won't claim to have anything approaching comprehensive answers to that question, but I wanted to offer a few thoughts here, initial thoughts here today about both sort of at a policy level and individual cases some of the ways that this research may inform advocacy approaches.

The first thing I wanted to talk about is the issue of using alternative claims.  Perhaps in conjunction with discrimination claims, perhaps in some cases as an alternative.  And the type of thing I'm talking about here are things like the Family Medical Leave Act, just cause claims where available.  And I'm thinking about this both as a potentially legislative advocacy strategy as well as a litigation strategy.  I know that many litigators already bring these claims where they're available.  But I think this research highlights the extent to which these type of claims may be better situated to succeed because they don't invoke the resistance that people have to making findings of discrimination.  As somebody who has been a long time discrimination advocate, I understand this invokes negative reactions to hear we should turn away from discrimination claims.  That's not what I'm saying here.  I'm looking at it practically, are there claims that may have higher success rates for the many people failing in the courts right now, not to suggest we shouldn't bring discrimination claims.

On that issue, I just wanted to talk a little bit about the data that's out there strongly suggests that indeed these claims may fare better.  So the Power Point shows the varying success rates.

(Reading slide.)

So this certainly isn't conclusive data.  This wasn't like a controlled study or anything like that.  But it is suggestive that these types of claims may be easier claims to win in terms of the resistance that exists in the population to making findings of discrimination.

I wanted to touch also on some of the specific ways that this research may inform how we litigate discrimination claims specifically.  Obviously there are going to be discrimination cases, one that fits well the model of discrimination that most Americans have in mind.  That's not the most problematic case.  The case where this research may have real things to say about strategy are I think the cases where it might be a reasonable accommodations case or disparate impact case where it is a departure from what most people think about as discrimination.  And there I think what the research says is you have to think very carefully about either how to do education and advocacy around changing views of what discrimination is, but in the context of an individual case, think about whether or not it makes sense to frame things in terms of, you know, reasonable accommodations without necessarily characterizing that as a form of discrimination.  The question is whether or not you can do that advocacy within a trial or whether the best approach is just to avoid these restrictive views and avoid the problem of trying to reach people and get them to make a finding of discrimination on something that they don't necessarily perceive as discrimination based on their own background views.

The other area in the disability context where this research I think could potentially be most helpful, I didn't talk about this specific in the angle in the research, but one of the factors that psychology scholars have found in this mental template that people have is whether or not the basis for the discrimination is perceived as changeable or caused by the person.  And people are much less likely to per Steve as discrimination if they perceive it as being a mutable status.  Sexual orientation is the classic case, but they've also done work looking at that specifically in the disability context and have found there are a number of disabilities that people tend disproportionately to perceive as either the fault of the person or changeable by the person.  Mental health disabilities in particular.  HIV is another.  And that overwhelmingly where people have those perceptions, they are unlikely to perceive even obviously discriminatory events as discrimination.  So I could imagine a number of ways in which that might influence your trial strategy, but certainly it would be a factor to be cognizant of if you had somebody with a psychiatric disability, making sure people understand psychiatric disabilities, understand that this is not simply malingering or someone choosing to behave in a particular way.

And finally, to the extent that you have control over voir dire before a particular judge or in a particular jurisdiction, one of the ways that I found this research most helpful was thinking about voir dire as an opportunity to get the jury thinking in ways that are helpful to you.  I just recently am transitioning from also being a discrimination litigator myself.  So I've tried some of this out in voir dire and it's totally flipped my way of thinking about how to ask questions in voir dire.  Instead of asking the questions that would call to mind, so saying, you know, do you believe that hard work gets you ahead in life, that's a bad question psychologically because it gets them thinking about meritocracy beliefs which gets them to think less likely about discrimination.  So to say, do you believe somebody doing a good job at their job shouldn't be terminated simply because of a medical condition.  So you get people to think about it in terms of your themes and strike those who don't raise their hand.

With that, I'm going to turn it over to David, who has much, much more extensive experience in influencing jurors.  He'll speak more specifically to that issue.

MARC MAURER:  David, are you there?  We're ready for you.

DAVID BALL:  Okay.  How is the quality of sound now?

MARC MAURER:  We can hear you a lot better than we could when you had it turned off.

(Laughter.)

DAVID BALL:  Okay.  My psychological bias is I do not trust anything technological, and nothing anyone says is going to change my mind about that, although I can see you all look very nice, so I suppose technology can also be misleading or useful.

(Laughter.)

Let me tell you briefly what I do so we can put this in context.  I'm not a lawyer.  I'm a trial consultant.  My job is to help attorneys adjust their cases so that they will win.  My job is not to rid the earth of discrimination, which cannot be done and never will be done, for reasons I'll explain.  My job is to figure out what to do about those biases.

My background is not all that relevant.  It is, but I won't bore you with it.  The foundation of a lot of what I do has to do with what's been learned over the past 25 years in the neurosciences which is a relatively very new science that has made incredible strides in its first two to three decades but is still in its infancy.  So I'm sorry for my age because I won't really be around to see the full fruition of what we're learning in the labs.  But I'm with a group at Duke University with several neuroscientists and a lawyer and myself and another consultant, where we're looking to see what really is the foundation for juror decision making.  Decision making in general, but this is specifically about legal decision making.  And what we're finding is really pretty amazing.  And it's really changed how we do cases.

So let me start with a situation that we're in when we contemplate going to trial, and that can mean a bench trial, just with the judge, or more commonly for my own work with a jury as opposed to just a judge.

The first thing that we must recognize when we're dealing with biases of any kind, whether they are the biases that may have led to discrimination against our client, or the biases we're going to have to contend with within the jury which can lead to unhappy outcomes from the jury.  The hard facts, unfortunately, are these.  Decision making in human beings is not a result of logic.  It's kind of the other way around.  The nonlogical parts of the brain, the nonconscious parts of the brain, are the parts making the decisions.  And then they send that part on up to the conscious part of the brain to come up with a motivated rationalization for why you're going to make the decision that the rest of the brain is telling you.  This is not the way we logical people like to think of what wonderful beings we are, but unfortunately, it is absolutely true.  There's just no getting around it.  We see it when we hook people's heads up to the electrodes and all that stuff.

So we can't get away from that.  If you think you can educate people out of their biases, if you think you can just sit down and reason with them and say, you know, it's really not fair to have a bias, here's the logical reason why, you're doomed from the beginning.  As have all the efforts.  It used to be said, if we could pick two biased groups of people, biased against each other, and simply educate them about the real nature of each other, then the biases will go away.  They're logical beings.  They will begin to love each other.  The history of today's history shows exactly the opposite.  The more groups know each other, the more they hate each other.  Think northern versus southern Ireland.  These groups know each other well and hate each other more than if they were strangers to each other.  So there's nothing logical or conscious that can get to anyone when it comes to asking them to please forget your biases that you have against our client and get angry at the biases that may have hurt them in the workplace.  That's just not a useable path.  And even if you don't buy the theory behind that, the statistics show that it virtually never works.

We need instead to go in a very different direction.  And that requires us to look at why the biases that have to deal with the jury are so powerful against us.  Why is that?  Well, it's a natural condition.  Without changing anything other than the time we were doing the case to a different era, we would not be having the problems if that were true.  We would have a level playing field.  Does something happen starting in the '80s and building exponentially through today and it continues that makes it hard for any plaintiff to prevail in a case?  We do generally better with employment discrimination cases than with medical malpractice cases.  There are some states where there are 150 medical malpractice cases in a row that have all gone to the defense and not the plaintiff.  There's something else driving the boat.  And what that is what you probably have heard called tort reform.  We've had an education mission go on in, well, let's put it this way.  It's the biggest poison in the jury pool in the history of jurors.  We have 30 to 40% of the American public who has been convinced that lawyers are evil.  I'm getting a very bad picture.  Can you still hear me okay?  Give me a wave.

We've got a jury pool that has been conditioned to believe that a verdict in favor of a plaintiff harms the juror.  It's not about greedy lawyers, which is a bias.  It's not about lying plaintiffs, which is a bias.  It's not about plaintiffs who might be minority members or members of groups such as people who are overweight or women or aliens.  It's not about those things.  It's about the jurors, 40, 50% of them in any venue in the country, walk in and sit in the jury room convinced subconsciously and profoundly, they sit in the jury box believing, and there's no question about this, that a verdict in favor of you, whether it's in a minor little car wreck case or whether it's in a massive tort claim or whether it's an employment discrimination situation, no matter what the case is, they have been persuaded by a tort reform campaign run largely by large corporations and insurance companies and other kinds of interests like that, that a verdict in favor of a plaintiff that takes money away from any company, from any insurance company, will have a rebound effect.  $10,000 taken away from the casino that discriminated against your client is going to contribute in part to disadvantages for all of us.  Employment disadvantages, difficulty getting healthcare, even if the case has nothing to do with getting healthcare, and believe it or not, even in the religious education and security of our children and our communities.  I just don't have time to explain all that.  If you're interested in this topic, you can get a hold of our book called "Reptile."  You can get that at reptilekeenanball.com and other places.  We cannot in a trial, actually in any case, overcome that by appealing to conscious mental processes.  It can't be done.

Traditionally, the way we have dealt with biases is simply by showing how our particular client is an exception to the biases that are thought about that attach to the group of which our client is a member.  For example, if we have a client who is handicapped or let's take a clearer example.  The process is the same.  Let's take the example of an alien, what is unfortunately called an illegal alien, so one who is not documented.  The biases there is that these people take our jobs away, they're sneaking in to take what's ours, they're dirty, they're lazy, they don't want to assimilate, they want to take the money and send it back to where they came from.  Those are all parts of the biases, so therefore, if that happens to be one of the clients in an employment discrimination case, it's very hard to get money for that person.  For a few years after 9-11, you found it almost impossible to get any money for anyone who wore a turban or had a Middle Eastern name.  And no amount of logic was going to overcome that because people thought, these people are going to earn money and send it to Al-Qaeda.

What we used to do and was effective in small ways was to show that our client was an exception, was an exception to what that bias was like.  So if our client was of a group that is discriminated against because they're an undocumented worker, we would show that our person indeed has tried to assimilate, does not live in enclaves with people from their own country, has tried to learn English, marking them as an exception to the group.  People would do the same thing with anti-African-American bias.  The bias being black people are dangerous, lazy, they break the law, they'll get your women, all that crap that constitutes black racism.  What others would try to do is to show that our client here was an exception to those things because we knew very well we couldn't wipe out the exception in trial.

We are as a result of the neuroscience stuff in a very different place now, in a completely different place.  One that works.  We don't lose these cases anymore, because of those biases.  We just don't lose them.  One that works in trials.  It would work politically if politicians really wanted these situations to change, but that's very hard to find because most public biases are very much in the interest of the politicians, even the good liberal ones who say we don't want these biases to exist.  They do because it helps them continue to get elected.  So there's no real drive there for most people.  I'm not speaking of them all, of course, but it's not an easy panacea, but it is the way lawyers do these things, that we win these cases.

And what is that?  Well, the reason jurors are so against our trials is not because they don't like your client.  It's not because they don't like the lawyers or think lawyers are greedy.  Americans do not have, interestingly, a bias against greed.  That's an excuse.  We love our rich athletes and our rich movie stars.  That's because what the athletes and the movie stars do, that sort of thing doesn't threaten us.  It's when we look at what has been falsely taught in tort reform, that lawyers make a ton of money so they take money out of the economy and use it to put the wrong kind of people in political office.  It's not the greed, but what people do with the money they get and what jurors have been led to believe lawyers do with the money they get and what happens with the money they take out of the system to give their injured or harmed clients.  That juror number 3 believes, that hurts me.  If I give this person the verdict they may well deserve, it really puts me and my children at a disadvantage.

So what we need to do is to show not that our clients are deserving.  Sure, we have to show that.  What we need to do is show not that our cases are logical and that discrimination is bad and justice dictates verdict in favor of our clients.  We do need to show those things, but none of those things persuade.  None of them.  They will persuade some people, but unlike politics and marketing, on a jury, depending where we are, we need between 75 to 100% of the jurors to go with us.  That's not marketing that needs the middle 20%.  We need all.  Yet when we have a jury that comes in 40 to 50% already against us, we have to do something different with a group of people we can never persuade that bias is wrong.

Instead, we need to show the jurors that the kind of thing that happened in our case represents a greater and nearer term threat to them than anything that they're worried about that the bogus claims of tort reform have made them worried about.  So if the jurors are worried that all the jobs are going to go away or we won't be able to get medical care or the whole God thing that I don't have time to go into but will be the result of what these lawyers are doing is activist judges who are going to take God out of the public schools and force everybody to get married even if they're the same sex and not gay, everybody will have to have an abortion, all that taking God out of the community stuff that has nothing to do with most of those verdicts, yet that's what people firmly and sub consciously on levels much deeper have come to believe.  We have to come up with things that are more immediate that the jurors can solve by a proper verdict.  They cannot at a trial fix dangers to themselves if they're looking at a case that has nothing to do with themselves.  So what we do is try to show them that the kind -- let's say it's a workplace bias case of some sort.  Somebody got fired because of ageism.  Too old.  Can't have that job.  Get rid of that person and get me a new, cute young one.  One of those cases.

Well, you would figure that young people wouldn't particularly worry about this unless they take the long view, and they don't.  The young people will say, well, I don't much care about that.  I want that to happen because it makes it easier for me to get a job.  So why would I decide here in favor of this client?  I want to protect myself by getting rid of those old people in the workplace.  It's my turn now.  My generation is getting no jobs.  So why would I be willing to give this person any money?

It's not a matter of teaching the justice of our claim.  It goes back to that old -- I learned this from my dad when I was five years old.  If they can do it to them, meaning the total other group, then they can do it to me.  If they can do it to the old people, then someone can do it to the young people.  If they can do it to any group because of handicap, age, whatever it is, then they can do not just to me, but they can do it to my kids in school.  In other words, we're putting the jurors in a position to say, there are rules out there that help you.  Not my client.  Not just -- that's not it.  There are rules that help you to survive within your society, to compete within your society.  This trial is your opportunity to enforce those rules in this community, to make yourself and your children safer from those rules.  We're not here to tell you whether your bias is right or wrong or whether the bias in the workplace was legitimate or not.  That's not our point.  Yes, it is in one level, but our real point is to say, if you allow the boss in that workplace to get away with what they did, you are also allowing the third grade teacher where your kid is a student to get away against having biases against your kid because I don't like that kind of kid.  He's Jewish or he's Asian or he's whatever he is.  Or he's short or he's whatever he is.  So that every trial becomes about protecting ourselves as jurors.  Which happens to be the original reason trials were invented in the first place back in ancient Greece.

Now, does this stuff work?  Yeah, it works big time.  When lawyers do this correctly, they do not lose.  That is a huge statement to make.  Especially in a tort reform era.  But when lawyers have learned how to do this, and it's tricky because it's not just word arguments, they're working at something much more subtle and pervasive, not invasive, but pervasive, they have to almost relearn everything they've learned since the day they left law school to find out what it is that actually persuades.  But when they do T regardless of the kind of case, they are almost certainly going to win.

Let me give you an extreme example.  The prison guards beat up a child molester in prison.  Beat the hell out of him.  The child molester is in prison for raping and almost killing an 8-year-old girl.  The prison guards do what they're not supposed to do.  It violates the rules.  They beat the hell out of this person, nearly to a dead pulp.

Along comes some goodhearted person from the National Lawyers' Guild, because to them what is fair and right and just way transcends what may be popular and takes the case.  How in the world do you get a jury to go along with you?  You're suing the prison and the guards for beating up this horrible person.  Well, the jurors come this and they want to help beat up the horrible person.  And when I get called to help with the case as a consultant, I want to help go beat up that horrible person.  And if truth be known, so does the lawyer taking case.  We all want to beat up that horrible person who did this terrible thing to this little girl.  But for reasons that transcend those feelings, this is a court of justice.  Some of us want that (sound cutting out).  What we need to do, and it works, is to show that the kind of rules that the prison guards violated when they did that to a human being in their charge, who they were supposed to protect from getting hurt, that they had a fiduciary duty toward that horrible person in their prison, those kinds of rules are identical to the kinds of rules that protect our children in their schools, our grandparents and our senior citizens in the nursing homes, to anyone who is in anyone else's charge.  Our children in daycare.  We need those same rules to protect, say, our kids against molesters, against unfair treatment, against bullies, against teachers who go beyond what they should go.  So that to the jurors, the trial, if this is done properly and well, inevitably becomes not about a bias.  Hell, we all have pretty big biases against molesters of little girls.  It may not be a bias, but we certainly have strong feelings about it.  But instead of being about that, instead of being about the fact that someone discriminated against your employee at work or whatever the case is about, the case is about rules to protect me and my children.  You say to the jurors in closing, it is up to you to decide how far someone in our community can go in violating the rules that protect us and protect our children before they are forced by a neutral juror to meet their full responsibility.

Now, when we do that, we no longer need to deliver lectures about how unfair all this was.  A group of people who would do the same thing if in the situation.  In other words, those kind of arguments traditionally don't work.  And our success rate, instead of being 5, 10%, the defense success rates are now 5 or 10%.  Completely reverses everything, because what we are doing is appealing not to the jurors' sense of justice, but to the jurors' own reptilian, or primitive, part of the brain.  It gets to the jurors' most primitive part of the brain where survival decisions are actually made.  And then filtered up to the rest of the brain to carry out in its emotional illogical ways which happen after the brain has made its decision.  The thing that was so hard for me to accept is the simple fact that by the time you are consciously thinking about how to make a decision, your brain, the subconscious part, has already made the decision.  And you are no more in touch, you are no more aware of, what the subconscious/unconscious part of your brain is doing than are you aware of what your spleen is doing.  This is a complete change in law.  This is a change coming in politics and this many other things.  There is at Baylor University a group of neuroscientists who are looking into the question of legal responsibility.  If we're not consciously making our decisions, what does that do to the concept of legal responsibility?  And it's a huge -- it's not an easy answer.  It's a huge uncertain area.  What do you do if a person who is a perfectly decent member of society gets a brain tumor that temporarily damages part of his brain and he goes out with his brain tumor and does something awful.  He murders someone.  And then he had brain surge rain the tumor is taken away and the guy is back to normal.  What do you do with the guy?  Jail?  Excuse me?  Temporary insanity?  What the heck is it?  It's the kind of legal responsibility our system was not set up to handle.  That's what they're doing at the Baylor center.

What we're doing at Duke, which is brand new, is if jurors are not making their decisions on a conscious level, how do we get the unconscious part of the brain to do the just and right thing?  Fortunately we can build walls around some of these things.  But in public policy, this is a concern.  We are far more manipulatable than we think.

Anyway, that is a very general overview to what we call reptilian adversity.  The most primitive part of the brain is called the reptilian part of the brain, the part that makes the survival decisions that swings the rest of the brain into action to carry out.  That's the part we need to work towards.

If anyone is further interested, there are some excellent places to go to read about them.  One is a book by Richard Dawkins, "The Selfish Gene."  Another place you can go that will bring you up-to-date on the current neurosciences and where a lot of this comes from that explains it in much greater detail than I can do in a half hour talk is a book by a man named David Eagleman, who runs the legal responsibility clinic at Baylor.  His book is called "Incognito."  And then the book that we do, which is strictly for trial attorneys and is pretty much changing everything.  I know it sounds immodest to say that, but it's not the same world out there anymore.  And that's called "Reptile."  That is not generally available, but you can get it at a website which we call reptilekeenanball.com.  And we have other things.  If you have other questions, direct them right to me.  I'm pretty good at gauging audiences when I'm standing in front of them but not in video.  But let me give you my email.  I'm perfectly happy to answer quick questions and queries.  It's ball@nc --(inaudible).

MARC MAURER:  David, you're breaking up to badly, it's hard to tell what you're talking about at the moment.

DAVID BALL:  Let's try it again.  Am I a little clearer now?  What if I turn off the video?  Let me try doing that.  I take it now you cannot see me but you can hear me better.  Is that true?

MARC MAURER:  Yes.  We hear you very nicely.

DAVID BALL:  Okay.  I'll leave the video off so you can at least hear me better.  Because the bandwidth is cheating us.

My email is ball@nc.rr.com.  If you have any questions, feel free to email me.  If it's something that will take too long to answer, I will simply say I don't have time to answer that and refer you to a place to read about it.

I think we have about 15 to 20 minutes for questions.  If you can hear me better, it's probably better for me to leave my picture off and just listen to questions.

MARC MAURER:  Yes.  Can we take questions now, and if you will identify yourselves.

DAVID BALL:  And also tell us who you're directing the question towards.

AUDIENCE:  Dan Goldstein.  My question is for David Ball, though I would be very interested in Katie's take on it.  There's a tension between what Katie said about people being anxious when confronted with discrimination.  People don't want to believe that arbitrary things can happen to them and they may not be able to deny that auto accidents happen or medical malpractice can happen, but the idea that they can be the subject of discrimination, that they can live with the denial.  That's very much a tension when you're saying what we want to tell this jury is that your job here is to make sure that this never happens to you.  Because I think the mindset is that I have the comfortable belief that as long as I work hard and do the right things, nothing bad will happen to me.

The only solution I've been able to come up with is to change the subject of conversation.  In other words, instead of using the D word in a discrimination case, we just did a case against Florida State where we talked about the students enrolled, registered, showed up for class, held up their part of the bargain, but the school didn't make the information accessible so they didn't keep their part of the bargain.  We tried to make it look like a breach of contract case.  But I have a real trouble thinking about how to use -- you're very appealing --

DAVID BALL:  Well, let me jump in and explain how this works.  It requires clearly understanding what a bias is.  When somebody says discrimination makes me tense, there's a thing called defensive bias where people say, this wouldn't have happened to me.  A lot of women jurors in sex discrimination cases say, I would have handled that much better.  This wouldn't have been a problem.

A bias, it's really important to understand this or you just can never do as well as you need to do.  A bias of any kind, racism or anti-whoever it is, is strictly a defense mechanism.  It is not based on a logical truth and it is never immutable.  No matter how strong the bias is, when it stops helping you protect yourself, it goes away for that period of time.  For example, do you remember years ago the movie with the black racist and the black guy who hates racists?  I forget the name of it.  They're chained together after they escape from prison.  And even though the hate between the two of them because of their biases is enormous, as it become as parent since they're chained together that they need each other, that bias is totally gone for the duration of the time that they're chained together.  It may or may not come back in people afterwards, but while you have a higher need of safety, the minute the bias does not help protect you, you drop it like a hot potato.  That is human nature.  Because a bias is a defense mechanism.  That's what a bias is about.  Every single bias that we have.

KATIE EYER:  I just wanted to ask you, David, I had a similar question.  You know, I had the benefit of reading part of David's very interesting book.  And if you could give a practical example of, say, you've got a disability discrimination lawsuit, how you could envision universalizing that to your juror members, some of whom may think to themselves, I don't know anybody with a disability, I don't have a child with a disability --

DAVID BALL:  That's a really --

KATIE EYER:  Can I just finish the question, where often the major challenge is getting people to see the discrimination at all.  It's not like a medical malpractice case where somebody is dead on the table, where the concern really is that people don't think anything happened here and their easiest defense mechanism is to say, this just didn't even happen.

DAVID BALL:  What we do, it's a really good question.  In fact, that is the question and it is exactly what we do and it is exactly why we prevail in these trials.  I don't care if a juror doesn't believe that kind of discrimination exists or thinks it did not happen in this case.  All I care about is to be able to take the rule that the employer violated, and that will always be a rule -- (inaudible).  The employer will always have violated a rule and there are rules with which the employer has to agree, he may not agree he violated it, but there are rules that exist.  Are you not allowed to discriminate against groups in the workplace, for example.  Once they have agreed to that rule, the case is no longer about what happened in that workplace.  You don't relax by forgetting about that discrimination or by pretending it didn't happen, because we are going to show you how the violation of the rule will get you, juror number 3.  It doesn't make any difference if it's against an overweight older woman in the workplace about which our client doesn't care or believe.  That's not what we're up to.  We are up to saying, the rule that we claim was violated is the rule we need to protect so that your kid in school is safe.  It's not about the -- it's not about your client.  It's not about the discrimination in the case.  That is always a losing battle.  Almost always.  For the reasons, Kathy, that you just mentioned.  What the connection is to the case -- I mean, if I can show you that the rule that was violated in general, not the specific thing against overweight older women, but the rule that says you can take any group of people and disadvantage them when you have power over them, that is a rule that everyone in American relies on to protect their children in school, to protect themselves.  It's not about the particular bias in the case.  We've abstracted it up one or two levels by means of the rule.  We call it spreading the tentacles of danger.  What I'm really trying to do here is give you about a 3-day seminar in five minutes.  But that's the way it works.  It is not about the juror's reaction to what happened in the workplace.  Because there's no way to do that and prevail constantly.  The way you prevail constantly is by showing the kind of thing that happened in the workplace, the abstraction of it up one or two levels of abstraction from you're not allowed to discriminate against women to you are not allowed to disadvantage anyone because of a group or condition or anything like that, and those groups or conditions are carefully chosen to make sure they match what we know is in that jury.  It's one of the things we do in jury selection when we can, find out what those things are, but we know everybody's got kids or has had kids or has grandchildren so we know that's always an effective one.  That we are fighting for the integrity of the rule, saying to the juror, you can protect yourself from violations of the rule as it applies to you by enforcing the way the rule was violated in this case.  They no longer care about your client.  They care about themselves.  The proof in the pudding is in the eating.  Because we just don't lose those cases.

MARC MAURER:  I bet there are other questions.

AUDIENCE:  Thank you.  Ernie from San Francisco.

David, when you have a defense built into the law, so I'm plaintiff's counsel in a disability discrimination case, and the law has a defense that is safety oriented, a defense that's called direct threat.  Can't think of anything more reptilian than that.  What it means is that the employer can beat me by proving --

DAVID BALL:  Hold on.  You're breaking up.  Say all that again.

AUDIENCE:  Okay.  I'm asking you about defenses that the other side has that the law has already framed in ways that put me at a terrible disadvantage because they're framed in a way that gets the jury thinking about safety issues against my client so that the defense I'm asking about here is called direct threat.  In disability law, there's a legal doctrine that says if the employer can show that giving me client the job would have created a safety threat in the workplace to other people, then I lose.

When there's a defense like that built into the law, do you have strategies for that?

DAVID BALL:  Yeah, and it's almost exactly the same thing.  The juror has a strong predilection to want to believe the direct threat defense, because of the effects of tort reform on the jury.  The jury walks in with the biases already making them want to decide against you, without even knowing what the case is about.  What we're going to do is say, if you believe the direct threat, then you are taking away the ability to protect a third grader in the classroom.

The juror only chooses to buy -- let's put it this way.  The direct threat defense is a gray area of your case.  Depends on how the evidence works out.  You have to show it wasn't a direct threat.  They have to show it was.  This is a gray area.

What is it that's going to motivate the juror to protect -- to want to decide that gray area of direct threat our way?  Well, he doesn't care about a specific direct threat in that workplace.  What he cares about is somebody using direct threat as an excuse to discriminate.  Can't the third grade teacher do that?  Can't they do that to grandma in the old age home?  That's the way we do it and it works.

Again, I'm trying to explain an evolved approach very quickly.  So don't gauge my inability to go into details.  All I can say is, this is a general approach that we take and the general approach is both proven true after God knows how many hours of I would call it adversarial research, me trying to disprove it, and then in the field trial after trial after trial.  So we know it works.  My ability to explain how to do it is limited in this format.

MARC MAURER:  Other questions?

DAVID BALL:  Again, if you're interested in this stuff, I don't need to turn my consulting clock on to answer your brief question.  So don't be afraid to write.

AUDIENCE:  Hi.  This is Jessie Weber.  My question is to forms of discrimination that are maybe less or more difficult to establish a rule for.  So I'm thinking of cases involving public accommodations, where maybe it's not that a person can't access the place at all but the counters are too high.  So it occurs to me one way of making that easier to understand is to compare it to more readily identifiable forms of discrimination --

DAVID BALL:  I'm sorry.  If you're addressing that to me, you're breaking up so badly, I can't hear a word.

AUDIENCE:  Well, I guess it's for both.  But my question relates to using maybe more generally accepted ideas of discrimination.  For example, the idea of separate but equal.  People kind of get that in the context of race discrimination.  But I don't want to coopt the language for African-Americans' struggle for civil rights.  However, on the other hand, if that draws people in to understanding why a counter that's too high is a form of segregation.  I'm just curious about your thoughts on that.

KATIE EYER:  I'll take a stab at that.  I'm not familiar with any research on that issue.  As a practicing attorney, I agree with you.  I think there are real risks to using some of the African-American civil rights paradigms because for some people those are sort of so sacred and classic and stand alones that they actually take offense to using them.

I do think it's helpful, though, to give people a broader framework in the sense of understanding, so, you know, talking about the context of public accommodations.  The notion that if everybody does it this way, people with disabilities can't participate in society.  So sort of generalizing up from the notion of just this one business to, you know, that it is not simply an isolated problem but it's a problem that we sort of presumed people with disabilities aren't going to participate.  They're not going to go to the store.  So that's my uninformed thoughts on that.

DAVID BALL:  Ross, if you could turn off the camera on your end, that will give us more bandwidth for sound.

MARC MAURER:  Okay.  Do you hear us all right?

DAVID BALL:  Like a bell.  Like a phone call.  Perfect.

MARC MAURER:  There's one other person who has a question here.

AUDIENCE:  Steve Mendelson.  You mentioned I believe 35% of trials, which I assume would largely be jury trials, have been successful from the disability plaintiff standpoint.  Is there any distinction in that regard between the outcomes for employment discrimination case, let's say where judges for example have a historical antipathy to public accommodations cases?

And also, do you think the democratization of jury pools evident in the area of race and gender but not yet fully completed in the area of disability, would have an effect on the research?

KATIE EYER:  First of all, I absolutely agree with you and the research shows that judge trials, people prevail significantly less of the time than jury trials.  So the 30% statistic is a statistic across both judges and jurors, but if you break them out, bench trials tend to be significantly less successful.

The other thing I would say in response to that is I think absolutely the full integration of the jury pool with respect to disability is something that would matter.  There's been a fair amount of research done showing that having minority group members as adjudicators, on the bench is where most of the research has been done because it's easier, that has significant effects on success rates.  So I think you're absolutely right that one way of getting at these issues may be both in terms of appointing judges and also in terms of the jury pool to ensure full integration of people with disabilities and with other minority statuses into the people making the decisions.

MARC MAURER:  Do you have comments, David?

DAVID BALL:  I'm sorry.  Say again?

MARC MAURER:  I'm wondering if you had a response to the question.

DAVID BALL:  Actually, repeat the question for me.  It wasn't as clear as I hoped it would stay.

MARC MAURER:  Tell me again.

AUDIENCE:  The question was just whether or not there's reason to believe that outcomes would differ by kinds of case, and also whether there's any reason to believe that greater democratization of the jury pool and composition of the jury would affect the outcomes.

DAVID BALL:  I think if you do cases, those are huge factors.  One of the reasons we work in this direction is because better democratization of the jury pool are long range and fictional dreams.  How do you do that in a way that's going to help a client that anyone might have now.  Certainly it's always better and there are big differences from one kind of discrimination case to another if the attention of the juror is on particular discrimination.  Once the attention is on themselves, almost all cases are the same.

MARC MAURER:  I have a question for Katie here.  And maybe there's one for David.

I keep hoping that the notion will occur that changes in recognition of discrimination for disability can happen.  In other words, you say that it's better than 95% that these cases lose when they go to the jury and that there are many thoughts of jurors such as that there can't be any discrimination.  I have wondered, and I wonder if you have an opinion, whether there must be a change in thought about disability in order to create a change in the recognition of discrimination.  And the way I've thought about it is this.  As long as disabled human beings are regarded by themselves and others as unfortunate and underprivileged, the discrimination will continue and it will be mostly irremediable.  As soon as there gets to be admiration for disabled human beings and a wish to participate in the community in which disabled people are, the discrimination will begin to have meaning and the cases will change.  If we who are disabled are admired, then we win.  And if we're not, we lose.  What about it?

KATIE EYER:  That's a very interesting question.  And I have a few thoughts in response to that.

First, I do think you're absolutely right that the sort of difficult big picture question here is, you know, how do we change public opinion generally on these issues.  Because ultimately, that is going to be the most effective way of improving outcomes.  But that's of course the hardest thing to do.  And certainly there has been a lot of work done showing precisely that your intuition is correct.  When people see successful members of minority groups, most of the research has been done in the race context but I imagine it would be true in the disability context as well, that that profoundly influences their biases, the likelihood that they perceive those people as having potentially meritorious claims.  So I think you're right that people having positive images of people with disabilities is an important piece of the picture.

I also think that there's an important piece of the picture in the disability context specifically, which is that many members of the public don't understand how a failure to provide reasonable accommodations or structural barriers are a form of discrimination.  I think that comes very intuitively to those of us in this room, but the broader public doesn't get it.  And you actually see a lot of media that's fairly, you know, when the ADA came out, there were a lot of media stories and cartoons mocking of reasonable accommodations, the lazy guy at work who wants to sleep at his desk, really trivializing the notion that these are simply things that allow people with disabilities to participate in the world.  And it is a presumption that people with disabilities will not participate in the world.  That's part of the work I think needs to be done as well as the broader work to get the public to embrace and understand that discrimination.

MARC MAURER:  Final comments from the panelists.  I see we're about out of time.  Do either of you want other things to say?

DAVID BALL:  I would just like to say I found it very frustrating not to be able to intelligently be able to participate in the discussion because I haven't really been able to hear you and I certainly now can't see you.  So perhaps if we do this again next year I will make myself get up there to wherever you are because this is important and fascinating stuff that I would really like to be much more a part of the dialogue.  I'm not even aware of who is in the audience there.  It is certainly an area of great importance to me for a number of reasons, so that's my frustration, that I wasn't really able to wrap my arms around you all this time.

MARC MAURER:  We are missing you too, David, and we look forward to having you come the next time.

I appreciate very much the participation of these people in this panel.  We have a break now until 3:00, and after that, we have the workshops in the places where we had them this morning.

Let's now take a break.

(Break.)

"How to Secure Appropriate Accommodations in Higher Education"

3:00 p.m.

>> I'm a great fan of Title III for test takers.  For me, having an incredible team of lawyers argue that for me against the national conference of bar examiners, has been just an amazing front row seat to the whole litigation process while going through law school.  I paid an awful lot of money to go to Vermont Law School, but I had really learned I think the most from my own litigation.

The best and sure standard is imperative.  In my situation, I'm both legally blind and I have an audio processing disability.  Which means it's really hard to get information into the brick wall.  You know, but once I have the information, once I've been able to get it in there, I'm good with it.  There's no reason why I shouldn't be able to practice law.  But if you don't give me extra time and you don't allow me to use a computer where I can both look at the information and listen to the information so I have both a visual context to help my auditory processing issue, and the audio which helps my visual disability, I can't understand the information.  I don't have enough vision to read for any length of time, and I don't have the ability to organize information when it comes in audibly unless I'm looking at it.  So the combination of the two is imperative, and once I have those two, I'm able to synthesize information and I believe be a strong advocate for people out there in the world who need representation in the future.  So to not give me what will best ensure that I can go out there and do that is just insanity.  And to think the national bar examiners conference is the barrier is unbelievable.  But really Title III and the regulation is just a great opportunity for people with any kind of disability to take an exam on a level playing field and enter into whatever profession it is they want to go into.  So I think that's imperative.  Thanks.

>> One of the things that I usually deal with, I often advise students on how to get accommodations.  I never take a case at first blush.  I think one of the most important things you're dealing with students, and hopefully they come to you and not their parents, which is a huge issue, is you have to assist them to self advocate.  And I think it's our duty as lawyers and advocates to train kids that do have a disability to self-advocate for themselves.

The first thing I always say when I have a deaf student call me, and that's the most frequent thing I usually get.  They say, I don't get an interpreter.  And I ask them what they're doing.  And I say, well, got person at the students with disabilities office and ask them what their 504 complaint procedure is.  That works 70% of the time without a doubt, because a lot of people who are on the front line don't realize that the decisions that they make have repercussions.  So it's a difficult situation in which you're dealing with a student who may or may not have received accommodations in high school.  And if they have, they didn't get them themselves; it was part of an IEP team or they really didn't know what to do.

Once you get past that position in which you are asking for the complaint and you're asking for the complaint process, and every school that receives federal financial assistance should have a 504 coordinator.  They should have a grievance procedure.  But most schools -- a lot of schools don't even know what they're grievance procedure is.  Most people haven't even used their grievance procedure, and the grievance procedure is required by the Department of Education office of civil rights.  So sometimes there's even a three-part grievance procedure where the person stands up for themselves and it actually even goes up to the dean of the school.

So I always have the decision when I advise clients when they're in a postsecondary school, and it's a lot different than dealing with a postsecondary school than with a testing agency, like a bar or LSAT or GMAT or even SAT.  It's a whole different story because you do have grievance procedures and it's important to take advantage of that.  Because when people are held accountable, when the light is shined on them, they get to think twice about these things.  It's so important to take the student and show them what they can do, because they're going to be in an employment situation sooner or later and they're going to have to learn to advocate for themselves.  So part of what we're doing as lawyers is, instead of saying, retain me, we're going to fight this, we're going to bring in this federal district court where most judges really don't know how to balance the factors, is going through the internal grievance procedure and seeing what you do then.

What are your thoughts about the grievance procedures?

>> Well, I guess there's a couple.  One is, Matt is correct when he says finding the -- they may not know what their grievance procedure is.  In the Florida state case, we kept hearing from their counsel, it's outrageous that your client didn't do the internal grievance procedure, so on and so forth.  And then we were taking the deposition of the head of the disability student services office, and she said, not knowing that background, yeah, you know, until two months ago, I was busy writing one because I thought we didn't have one.  I didn't know that we've had one all these years.

(Laughter.)

I looked over at the university's lawyer, who was like, what?  What?

The first place to start is apart from the lack of comprehension as to why accommodations are needed, you're walking into a situation where the power imbalance is huge.  Our language about self advocacy has been distorted by most student disability offices to mean, oh, good, we're off the hook.  We'll just tell the kid, well go the German professor that he has to do X, Y, Z.  It's your job to make sure that the professor really is giving you the notes in advance in an accessible form so you can follow what's going on in class.  And frankly, it's the attitude at the disability offices, if it were better, in the organizational chart, they don't even make it on the page actually.  On the back, you can see at the bottom of all the vertical lines is the disability student services office.  And they're not listened to in most schools by anybody.  And you're asking the student to get in an adversarial position with their school.  So what most students do is they learn to engage in self help, learn the course material based on things that are on the internet that aren't part of what's been assigned as a way of teaching themselves.  Doing their own scanning, whatever.  Whatever it takes.

If you haven't figured this out yet, one of the reasons why I wanted to hear your questions is that I haven't found any good ways to secure appropriate accommodations in higher education.  It was a terrible experience for our kids in the Florida state case.  I mean, Chris would go to the math department to ask a question after we filed suit, and the professor in the office next door would float in, generally not announcing her presence, but would float in so that there would be a witness from the university as to this exchange between a faculty member and a student.  And when Chris realized that that was going on, you can imagine how stigmatized he felt.  It's a terrible distortion of the learning process.

I guess the one other thing I would throw in by way of introduction, there is, in theory, this federal department that republicans keep wanting to abolish, the department of -- it's not energy, but it begins with an E.

(Laughter.)

Nonenergy.  Education.  That's it.  Education.  There are, I think, some well meaning folks somewhere in some of the regional offices, but generally speaking, the filing in our Florida state case, the response to our clients on their own before they had come to us, filing an articulate complaint was that the department lost the complaint and nothing happened for five months.  I am convinced that had we not stepped in during the process, we would not have gotten a good result from the Department of Education.  It is possible, I guess.  And that may be a better shorter term solution.  And if you're lucky if you're in San Francisco where Paul Grossman is, you'll get a good result.  Because we've learned it doesn't help to go to the people you know in D.C., because the offices are totally decentralized.

>> In thinking about that, is there any part of the P and A, the protection and advocacy system that would be able to assist those students in filing?

>> In Florida, no.  Florida, I don't know what they do other than Medicaid waivers.

>> I concur with my fine colleague from Florida.

>> One of the reasons why I do like the grievance procedure, it gives more people notice if you do ask for it, because under Title II of the ADA and Section 504, you have to show intent.  By taking it all the way up to the grievance procedure and you're still shut out or not given the accommodation, you do have enough to go to trial and you're not going to be booted out on an issue if they finally grant the injunctive relief, because if you put the appropriate people on notice, there's a reason for them to believe that their actions are illegal and they continue it anyway, you do have sufficient facts there to have a better case under the Rehabilitation Act or Title II of the ADA.

Does anybody have any experiences with their own educational issues at postsecondary institutions?

>> Yes.  I'm Laurie from Canada, actually, so my perspective is different and our process is different.  But we have what we call code of rights.  Under the code of rights, educational institutions have a duty to accommodate to the point of undue hardship.  But a defense to that is a bona fide requirement.  So I find I have a few cases against universities, particularly students in their graduate work.  The tests to ensure your knowledge.  I argue, well, the test has to ensure your knowledge, but what I'm getting at the P
h.
D. level especially is that the test to ensure your knowledge, to defend your P
h.
D. is to do it exactly the same way we all did 50 years ago.  Right?  So I have a situation of a student who has an acquired brain injury that was acquired three years into his Ph.D.  He can't defend his thesis in the way that all of his advisers did.  He can't do that extended research and writing anymore, but he can stand up and defend his knowledge to anyone.  But they are saying it's a bona fide requirement that you defend your thesis by writing these extensive papers and getting published.  So that's the kind of -- I mean, I have all those other issues that everyone else has.  Even going through the academic process does work sometimes, but unless there's a willingness, it's not there.  But these are the kind of more difficult things I'm coming across.  The academic integrity and you have to deliver it in the way that we delivered it.

>> Of course 50 years ago the person with at choired brain injury would not have been admitted in the doctoral program.

>> Well, my client didn't have it when he was admitted.  He was a star of the department and had a car accident.

>> Well, you know, one of the things that I guess it doesn't completely distinguish the university, but one of the uglier sides of elitism is a bias against disabilities.  We saw that in some of the email exchanges in the Florida state case.  A request from the disability student services office that the returning Iraqi vets with head injuries be allowed to bring calculators into a math test.  And a very huffy response saying, the ability to calculate is one of the expectations for someone who masters math.  That's very much a present issue.

The other thing that I think about when you talk about Ph.D. students, one of the pressures for any disabled student who is in an academic discipline, is knowing that if you file the complaint, you may get your Ph.D. but you've just ended your career, because all it takes when you're applying for that teaching job is a three-second hesitation by your dean when the person thinking if hiring you says, so, how is she?  Pause.  Well...  That job is gone.

>> I think about this all the time.  Issues come up left and right at the law school as I travel through with different professors, get ago commendations.  For the most part, Vermont law school has been outstanding.  They've really gone out of their way to try to level the playing field.  Occasionally, you come up against a professor that is not going to change.  It's tenured faculty and they're just not doing it.  Instead of any sort of accommodation going on, what happens is it's just somebody who moves me over to a different professor.  Okay, we won't take that class with that one; we'll put you over here and you'll be fine.

Really I guess the thing for me is, as a student, it's frightening for three years or four years that I've been doing it, what I'm most frightened about is I don't want to cause trouble to hurt myself.  You know, just like Dan just said about ruining your career.  I went to school because I wanted to get through school and I wanted to become a lawyer.  So I didn't want to have the process ended in the middle of it.

Luckily for me, the national conference of bar examiners is enough removed, in my head, from my day-to-day education that the fear was easily combated.  It wasn't as bad as right within my school.  And I just -- students with disabilities in higher education, it's frightening.  You want to get that degree, yet you know it's that thing, if you make a wave, somebody else is going to make 50 more waves that will make your life that much harder.  So how to actually get through and pick your waves.  Make the battles that you have to make but not upset the apple cart and ruin your own career.  I find that very stressful.

>> Well, what I found in my case is, for example, I sued Aberdeen University over the fact that they built an entire campus not pursuant to the Fair Housing Act or the ADA.  And I had a client who was in law school who sued them.  And she was concerned that they would retaliate against her, that the professors would all be against her.  And once the student newspaper got into it, everybody supported her because it was something that they previously did not think about but then they thought about it in the terms of fairness and justice and what the school's responsibilities are, and it turned out to be more of a positive for her than a negative.

But I think it all depends upon the school and it all depends upon the issue.  For example, one of our colleagues brought a case against a school in the northern district of Wisconsin or something about an emotional support guinea pig.  And I'm not sure how much support an emotional support guinea pig would get from the student body, but something as an accommodation in a testing environment would because there's so many kids now that do get accommodations and the question is, why not her and why everybody else?  It's just fair.  She's been here as long as we have.

So it goes back to what David Ball was saying, to the issue of fairness and gee, that could happen to me.  So in many of these cases, in a college environment, you're going to get a lot more support than retaliation, especially from professors.

>> Maybe you guys have it under control, but what I see sometimes is sort of the opposite of what you're describing.  I was contacted recently by a professor who said, I want you to read this paper that I got.  I read it and it was horrible, and I've seen some pretty bad papers.  I said, what's the deal?  He said, well, it's a blind student.  The blind student says the reason the paper wasn't very good is because his note taker didn't take very good notes and his proofreader for God's sakes didn't proofread it very well.  To which my response was, why do they need a note taker and proofreader?  The response from the university was, oh, we give that to all our disabled students.

So when these kids get jobs, I expect them to perform up to standards.  So the question becomes, how do we determine the right level of help so that the person is enabled to do the work but not someone else actually doing the work for them?

>> Michael, I should have worked out an advance because I know what it is to disagree with you.

(Laughter.)

Why a note taker?  Because the math professor is writing things on the blackboard and saying, first you do this and then do you this and then you do that.  And then you do that.

>> I agree.  But not in a writing class.

>> But you put your finger on something I think is very important, because there was just the comment about extra time being something that's well accepted.  And the opposite is true.  I think the general perception on and off campus is, why is extra time needed.  We had a case against the bar examiners here in Maryland and I was trying to explain to Judge Motts why if you use screen access software you have the same kind of automaticity that visual people have when they access print if they learn to read well, and why it allows you the same kind of navigation and to move at a high speed, so then he goes, well, then, why are you asking for extra time as well?  While the answer was obvious, because spoken speech in Jaws is still not going to be as fast as the movements of the human eye, it didn't matter what answer I gave, because what he was saying was, I resent the notion of these accommodations.  And every faculty member who really doesn't want to make accommodations has a story like yours, Michael, about "the student" years ago who said, you know, I need to have an automatic A because of blah, blah, blah.  I think my answer to you on that is, if the disability student services office are doing a good job to figure out what accommodations are appropriate, that will be of assistance to everybody.

The student may not know what accommodations are appropriate because the student may not know, for example, that you can make tactile graphs using swell paper.  So to ask a 19-year-old or an 18-year-old to figure out what are the appropriate accommodations is -- you need to consult with the student and figure out what works for them.  But that's just the beginning.

And then the -- I lost the second part of what I was going to say.  But asking a 19-year-old, okay, figure out the accommodations, and then you should advocate for yourself.  You go out and advocate with a full professor in their 50s who doesn't want to do anything different than he's ever done before.  That system badly broken.

Mark, you had a comment?

>> Question.  Title II of the ADA requires public entities to give primary consideration to auxiliary aids.  Title III of the ADA does not.  What's your view of what 504 requires?

>> Go ahead.  I want to hear this.

>> It's my view that you should look at what the student needs.  It has to be an individualized assessment.  It can't be like a movie theater that decides we have 20 people who are deaf here so we'll have a sign language interpreter for them or we're going to have captioning for them, but we're not going to have three different types of interpreters here.  There's more leeway for a Title III facility to make that type of choice, but when you're talking about a school, you're really talking about an individualized assessment of what that student needs rather than what a group of students needs.  So I would say it's more towards Title II.

>> I would add one other thing, which is that maybe you can piggyback on the fact that the 504 reg dealing with college tests is also the best and sure standard.  So you can work backwards from that.  That is to say, there is a reg in the 504 regs that says with respect to postsecondary examinations, they should be administered in such a fashion to best ensure the results design what the test is designed to measure and not the student's disability.  So my view to start arguing from that, that this means you will have to provide these accommodations on this test.  And of course it's not going to be effective if the students ask on the first day and therefore you have to provide it all the way through the class.

The other thought is, the student needs to be aware that the first time they say, you know what, I'm going to see if I can get through this class without accommodation X, then that student is going to have to go through the rest of their career without that accommodation because taking that class successfully without the accommodation is going to be thrown in their face every time after that if they seek that accommodation.

>> And it's also in the new regs.  You have to look at the history of the accommodation and a recent rediagnosis of the disability in order to get the accommodation needed.  So it's very important whenever I talk about families, especially if they go to private schools and they may need an accommodation in the future, to document it and continually do so.  If it's not in the IEPs, put it in there and make a note of it.  My new thing is whenever I speak to testing agencies, I say they have a history.  They recently went to their treating doctor and they need the accommodation and I tell them that you cannot stick your nose in my tent.  We've shown you enough ape the inquiry is over.  Unless you're going to do an individualized assessment of my client, you can't ask for anything more.

But it's so important, and I have to reiterate that, that when you are talking to a family who decides, you know what, we're just going to take informal accommodations until we really need and then we're going to get accommodations when we need to get accommodations and they demand a letter, you're setting yourself up to having Joan van tall of the law school admissions council to say, well, you know what, you didn't get accommodations up to now.  I'm dealing with a person who got accommodations from 11th grade to the present.  Even though that would not be permitted under the new regulations, the testing agencies still doll that.  So documentation is essentially.

>> My memory is that when Dee was on the stand, she was cross examined on the stand about what accommodation she was given on the SAT 20 years previously.  So then taking the LSAT, she didn't realize there were other accommodations other than those listed on the application.  So when the human reader wasn't perfectly adequate, the dean of Vermont Law School had been her reader and was in the courtroom.  It's the only time I've seen Dee speechless.  Well, as a reader, if you had to have a reader, she was a great reader, a fantastic reader.  But once you have done that accommodation that's not the right accommodation but is the other side's preferred accommodation, you're going to have this thrown back in your face.

>> What is the status of things as far as what a qualified reader is anyway?  Because and hopefully we're moving away from the situation where human readers will be needed, but it is always frustrating and I always tell the story about when I took the bar exam.  My reader's name was bubba.  Fortunately all bubba had to do was fill in the bubbles for the multistate bar exam.  Because I think he had graduated high school.  He would not have been able to do anything else.  He did actually struggle because the bar examiners changed a couple of the questions.  He really struggled.  And I thought to myself, you know, everybody else who takes the bar exam what's a lawyer sitting there proctoring it.  I don't understand why I get bubba who I think graduated from high school and who still lives with his mom at age 40.

>> Nothing has changed.

(Laughter.)

There are no qualifications to be a reader.  Literacy among them.

(Laughter.)

>> Didn't Tim or Stephanie's reader fall asleep during the bar exam?

>> That was actually when she took the LSAT.

We're focusing on universities.  We have a fabulous office of disability services at our college.  It's an inclusive environment.  Having said that, though, I realize there's something to be gained in trying to develop alliances to change the culture.  And I have encountered many faculty who make terrible comments about students with disabilities.  I said, really?  I had a student once who needed to use Jaws and asked if I could get the Power Points the night before.  I started doing that and realized, I'm thinking more about this the night before and looking at my Power Points the night before, and I think I'm a better teacher because of it.  Wow.  So everyone comes in, new faculty and staff hired, go to training.  Try to develop strategies or human groups to get alliance so there's no longer this schism but it's seen as to be to the value of the university to have a diverse student body.  I believe that's the only way we're going to move ahead.  And at Syracuse we have a new center headed up by Kennedy Carter, who is fabulous to not only let them meet and am power each other but to develop an advocacy voice.  So I think there's a lot happening now.  I mean, looking at all this development around the country, in the research, the universal design and learning to develop new strategies so it's not just that student against the school.

>> I applaud that.  Let me say since I seem to be very negative today, maybe it's because I haven't had a drink yet, the other half of the glass is that the faculty member says, I'm all for my nets being accessible.  I don't understand why they're net making my notes accessible.  And oh, by the way, that reader that you asked for, that's something voc rehab pays for, not us.  And the kid is the ping pong ball.  In Syracuse, there's some actual guidelines that say it's the professor's job to provide those.  I would love a copy because this is I'm good but it's not my problem within the university community.  We hear that over and over again.  I'm all for access, but it's not me that's falling down on the job.

>> I'll share with you now.  We're putting together best practices.  I'll get them to you.

>> In Florida, we're working with the college to ensure accommodations are there before the school year begins because frequently there's a confusion between the Title I obligation -- usually Title I attorneys represent schools and they get mixed up between the Title I and Title II obligations.

But this is something I noticed many years ago when I tried to find out about lawyers and disabilities and what do schools do in order to get persons with a disability into law schools or into universities.  How do they recruit?  How do they track numbers?  How do they place them?  The problem you have, of all the law schools I spoke to in Florida about six years ago, knob of them had any programs where they kept numbers or recruited where the SDS office wasn't just an outlier.  What needs to happen is there needs to be more active recruiting, more interaction between the SDS office and the placement office.  When schools figure out how to do this in a holistic way, instead of just not taking the disability out of the student instead of treating the student like a student with the disability.  Like a separate part of diversity.  Then we'll see something.  

That's been something I've been pushing more in Florida.  You really have to have your law schools recruit people in college who want to go to law school and then get them jobs in these firms that they're going to have an appearance.  But to me, it's a culture issue.  That has to be addressed.

>> You were talking a moment ago about the university accepting the student's preferred method for taking an exam.  If you're forced to argue you've been forced to take exams in a different way, are you saying that a young student may not know what process is?

>> That and any other argument we can come up with.  But the fact is, the history of accommodations gets pushed in our face over and over again, precisely for what you just pointed out, Gary.  Accommodations is a learning process just like everybody else.  I wonder whether I'm so focused on blindness and whether there are other aspects of this in terms of other disabilities we're not addressing.

>> Well, I don't know that the issues are that different.  One of the things after the last session, we talked about evident disabilities and less evident disabilities.  Sometimes the challenge students face is, you don't look like you have a disability.  So it's not even about the accommodation.  Well, you're smart.  Why do you need this?  Really misunderstanding the nature of that.  But I think everything makes sense in that context.  I think we also need to do more about cross disability connections.  Probably notwithstanding Matt's in a sense call to us to diversity.

Any kind of disability isn't likely to have representation so students can say, here's what the blind students need.  Instead, it's, what could I personally need?  And then lastly, I really think the move has to be towards universal design and for solutions that are seen as not specially for a group but rather as benefiting lots of people.

>> I would just add, we just actually did a case against a university in denial of psychological service.  I think the issue that a lot of students with psychiatric disabilities face is sort of, we know how to do -- they just have a different notion of accommodations.  They have learning disabilities and I think to some extent certain other disabilities that they have done accommodations before and done well.  But they've done service animals before but not those ones.  So it seems like a basic one, an easy case.  But you had a college up until the bitter end of that, it's, you don't have a disability, you don't need an accommodation, that's not an appropriate accommodation.  Service animals are framed in a way that make it difficult because everything becomes a comfort animal.  It's broader than that.

>> I'm from a testing agency.  I just wanted to say, the testing industry is not an absolute monolith.  There are different agencies.

>> You are not the national conference of bar examiners and we appreciate.  That.

(Laughter.)

>> While history of accommodations is certainly telling and in fact the regulations strengthen the need to rely heavily on history of accommodations, but we explicitly ask students to give a personal statement.  If they're asking for something than they typically receive, tell us why.

>> And you all I think want to hear the answer.

>> Yeah.

>> Which makes you stand out among testing --

(Laughter.)

>> Just a comment.  The history of accommodations concerns me a great deal lately because I'm seeing an awful lot of kids who are in high school and junior high are not to ask for what you want whether you need it or not so you can get it later.  It concerns me that we're teaching our young people to seek accommodations that maybe they won't be able to get on the job or teaching them they need extra time when maybe they don't and how far are we going to go with this balance?  We are demonstrating a history when they go to take the ACT or bar exam.

>> I guess if the occasional person is overaccommodated, I'm not sure it's a terrible thing.  One of the interesting things about additional time on the LSAT is, so we don't want to test how deliberate and thoughtful a potential law student would be.  We want to test what exactly makes it a timed test.  So some of these accommodations address factors that don't make much sense in the testing to become with.  And the what do you need now question, you know, we're dealing with that right now in New Jersey where we have a third grader.  He doesn't need Braille in third grade, but he develops eye fatigue after about ten minutes of reading.  So his eyesight is never going to deteriorate.  They say, well, he doesn't need it now.  Yes, but there will be more reading by fifth grade or sixth grade or seventh grade.  So we actually need the accommodation of teaching Braille now even though he can see adequately to read.  So I hear what you're sighing, but I think the cost, if the balance can't be struck in any every case for every class, I vote is to overaccommodate as long as you don't overaward.

>> I'm wondering if you know of any legal action happening anywhere in the country around the issue of colleges requesting excessive documentation of disability for purposes of receiving DSS.

>> Is there a school in the country that doesn't require excessive documentation?

>> I just had a case in which it involved an emotional support dog and the judge came down hard on when was extensive information when they asked for names of doctors and each time the person went to a doctor and whether or not this was a temporary condition.  The only thing they said the doctor had to say is the person has a disability and needs the dog for their enjoyment.

I think that a lot of those cases go into the educational contacts when say, you just need to know enough to give the accommodation necessary.

I would love to have a case that brings up the issue on the solely educational issue because there are so many kids who can't afford $3,000 to find out that they have a processing disability ADHD that has been going on since they were 6 years old.  I haven't seen it yet but I think a gray great case.

>> I think we see, especially with third party testing entities, that the accommodation gets denied because the report from the fourth grade teacher wasn't submitted.

>> I just wanted to raise another kind of what I see as the cutting edge issue, which is because of the IDEA now, a lot of kids are watching their peers now go to college.  How do we include kids with disabilities in college life?  It's a wonderful decision involving Micah.  A school in Michigan.  He was a special student and wanted to live in the dorm and they said, no, no, no.  He's a special student.  He went to court and he won.  To me, that's the next generation of issues.  If you ever want a speaker to talk about a case firsthand, bring up Micah.  I think it's really an important precedent for us to look at in terms of how we're looking at this in college and university settings.

>> I would be happy to stay and talk three or four more hours with you all, but I think we're up at the break.  I will leave you, however, with an irrelevance.  One of the issues that gets raised in testing with blind people is somehow using computer software on a test can somehow make the test insecure.  In this case, the head of the NCBC was on the stand saying there's always the risk that somehow the student could make a copy on a thumb drive and take it away so everybody else could get the questions from the multistate bar exam.

So I went up to her with my laptop.  I said, so you mean the proctor in the room wouldn't see this bright orange flash drive going into the computer?  That's exactly what I mean.  And you understand with screen access software, everything that's going on is vocalized so what would be vocalized would be something like "New hardware found.  Copy?  Yes.  Paste.  Yes."  And then I said, isn't there a simple solution to this?  Not that I'm aware of.  So I took out the thumb drive and said, let me show you what FEMA has made famous as duct tape.  Now, if I took this piece of duct tape and I put it over the USB port like this, would that prevent the copying?  And she said -- and I want this engraved on my tombstone -- at this point in my life, after a million dollars in attorneys' fees, you talk to me about duct tape?

(Laughter.)

And on that note, I think we're on break.

(Break.)

"The Impact of the ADA Amendments Act on Employment Cases"

4:15 p.m.

MARC MAURER:  For our first presenter of this afternoon, here is Brian East.

BRIAN EAST:  I'm actually going to pass the mic to Peggy, who is going to start with a description of the case law under the ADAAA and then I'm going to share some practical thoughts and suggestions about where the cases are unqualified and where the other cases are going to go.  So let's start with Peggy.

PEGGY MASTROIANNI:  Okay.  I'm very glad to be here.  I'm going to talk about the first wave of court decisions, mostly from district courts, that we're getting that interpret the ADAAA.  I'm going to be talking about the good news, the courts that get it, and the problems.  And there are problems too that we all need to be aware of so we can make this case law go in the right direction.  And my fondest hope is that when you have this conference next year, you will not have a speaker on the topic of what is a disability, because by then the amendments act will have succeeded in shifting attention to the important issues like qualifications and reasonable accommodation and direct threat.  And I just saw Brian Dimmick somewhere.  He's just written a wonderful paper on that.  There he is.

But let me start.  I'm still the person talking about disability today.  The definition under the new law.  Very, very, very quick summary of the most important new rules on who has on actual disability.  And these are rules from the amended statute and also from EEOC's regs that were published a year ago.  And the most important things here are that when we look at the definition of disability, an impairment that substantially limits a major life activity, that major life activities include major bodily functions.  Second, one need not have a severe limitation or be significantly restricted.  Third, that the beneficial effects of mitigating measures are not taken into account, they're not considered.  Fourth, that conditions that are episodic and in remission are covered if they're substantially limiting when active.  And fifth, there's no minimum duration for something to be a disability.  There's no six-month cut off, for example, when we're talking about actual disability.

Now, in the EEOC's view, these rules of construction, we actually have nine of them in our regs, but this is the gist here.  They lead one to the conclusion that certain conditions are inherently, substantially limiting.  And in our regulation, we provided a nonexhaustive list of those kinds of conditions, and it's known to us at least as the J33 list and that's because that's where it is in our regulation.

Am I doing something wrong here?  So I haven't done a bad technological thing yet, right?

Okay.  So we have a list in our regulations of types of impairments that should easily be found to be substantially limiting.  And that list begins with deafness, blindness, mobility impairments requiring use of a wheelchair.  Even under the old law, the courts acknowledged those would be substantially limiting.  But that's about it.  Because the next one is intellectual disability, and we know under the old law the 11th circuit said a 29-year-old man with an age 8 cognitive level was not substantially limited.

Anyway, intellectual disability is on the list, partially or completely missing limbs, autism, cancer, cerebral palsy, diabetes, epilepsy, HIV infection, multiple sclerosis, muscular dystrophy.  And then mental impairments such as major depressive order, bipolar disorder, PTSD which we're seeing a lot in veterans who are now looking for work, obsessive compulsive disorder, and schizophrenia.  So this is the J33 list.  I repeat, again, not exhaustive.  But for these conditions we really shouldn't be spending much time at all debating whether the person has a disability.

For impairments not on this list, for example, arthritis, asthma, carpal tunnel, stuttering, back injuries, the rules of construction that I mentioned before, they apply equally to those conditions.  So it should be easier to show that those conditions are, in fact, substantially limiting.

However, a plaintiff in a lawsuit might have to show more than a plaintiff with one of those conditions on the J33 list.  Albeit not as much as you used to have to show under the old ADA.

So for these non-J33 kinds of impairments, some of which I just named, we have a concept in our regulation of condition, manner, and duration of performing a major life activity.  And we think those concepts may be helpful in showing to a court that, for example, someone who stutters is substantially limited in a major life activity.  Or someone with a back injury is substantially limited in a major life activity.

So these are supposed to be helpful.  They're not like mandatory; you've got to show something about the condition and X about the condition and Y about the manner and Z about duration.  It's supposed to be helpful.

So what are you considering here when we talk about condition, manner, and duration?  The difficulty, the effort, the length of time required to perform a major life activity, the pain that a person may experience when performing a major life activity, even though it can be performed, but it's painful to do so.  The amount of time a person can perform a major life activity.  I can only stand X period of time or I can only sit X period of time.

These are some of the concepts that may help with some of these conditions that are not on J33 list.  So this is sort of the essence of the new rules about actual disability.  And then the question is, okay, are the courts getting the new rules?  Do they know about them?  And I would start by saying that courts that are aware that the ADA has been amended and that EEOC has issued new regulations, and I say that deliberately, because there are courts that aren't aware of this.  We have decisions blithely using citing to statute and regs that no longer are in effect.

Okay.  The courts that do know about the new rules, the amendments to the act, and EEOC's rules of construction and the J33 list, they don't seem to be having any trouble with them.  So there's no decision that says, you know, that J33 list, certain things have to be taken off it or EEOC had no right to do that.  So I think in that respect, we're doing pretty well.

And I want to give some examples from cases, and if anybody wants citations, just ask me when I'm finished or you can send me an email and I can get them to you.  My name again is Peggy Mastroianni.  At EEOC, it's the first name dot last name at eeoc.gov.  So peggy.mastroianni@eeoc.gov.

So a case involved an applicant for an executive assistant job.  She has breast cancer and she's not hired and she files a charge with the EEOC and she brings her lawsuit.  And the question becomes, is she with breast cancer substantially limited in a major life activity.  The court in this case did a perfect analysis.  For of all, it said to the employer, no, you can't get summary judgment and here's why.  The court first pointed to the new rule about major body functions, that if you are substantially limited in a major bodily function, you're covered under this law.  The court also pointed to the correct major bodily function for someone with cancer, and that is the major body function of normal cell growth.  We list major bodily functions in our regulation.  Third, the court pointed to the rule that a condition that is in remission is still covered.  If it was substantially limiting when it was active.  And then finally, after identifying all the right rules, the court says, besides, it's on the J33 list.  It didn't say it that way, but the idea here is, this is the kind of analysis we're looking for, where courts are using those rules of construction and the icing on the cake is that it's on the list.  I think that's the right way to go.

But courts are only going to do that if there's a plaintiff's lawyer there guiding the court to that result.

Another good example of good work on the part of the plaintiff is a case called Norton Assisted Living Concepts from eastern district of Texas.  It involved a plaintiff who had renal cancer.  The employer argued that he did not have stage 3 renal cancer.  His renal cancer wasn't bad enough so he was not covered.  And the court rejected that argument and said correctly, but this is really important for people with disabilities in cases like this, the court said, quote, cancer at any stage is substantially limiting.  Why?  Because now you have that major bodily function of normal cell growth which is a major life activity.  So if you have cancer, that major bodily function is substantially limited.

These sound like sort of obvious things, small victories, but we know how the case law was on breast cancer and renal cancer, all kinds of cancer under the old law.  People lost because they weren't at that moment in some kind of terribly substantially limited in an obvious way.

More cases involving people who get it.  A case called Feldman versus Law Enforcement Associates Corporation.  This involved two plaintiffs.  One had MS.  The other had had a TMI, one of those mini strokes.  And again, the question was whether they had disabilities.  The court ruled that both did.  And the way the court got there, again, is the way we want them to get there.  For the person with MS, the court pointed to the new episodic rule.  If the condition is episodic, it's still covered.  If it's substantially limiting when active.  And besides, the court went on to say, it's on the J33 list.  At that point, it was a different numbered list because it was a proposed rule, but it seems like courts have gravitated toward that list rather quickly.

And with the person who had had a mini stroke, the defendant in that case argued that he's not really substantially limited because he can do all kinds of things.  And the employer said, for example, he's capable of going to his lawyer's office and talking to him.  Which is a very weird kind of major life activity.  Maybe only in America in our litigious society.  But in any event, the court said, you don't look at what he can do; you look at what he cannot do.  That's what gets you coverage.  And that is exactly what the new law stands for.

And finally, we have a carpal tunnel case where the court got it.  Gibbs versus ADS, Alliance Data Systems.  Carpal tunnel is not on the J33 list.  The court uses those nine rules of construction, says first you've got broad coverage.  Second, this is not a demanding standard.  That's what Congress said.  And third, this guy identified doing manual tasks as a major life activity and found that he was substantially limited.  So you don't have to be on that list to get coverage.  It's just using those rules that's important.

Now, I also want to point out for those of you who are litigating these cases or thinking of litigating these cases or talking to people who are litigating these cases that what happens in lots of them is that the court knows that the act has been amended.  The court knows that EEOC has these new regulations.  But there's still a kind of devotion to the old case law in the circuit.  And you know how a particular circuit might have a leading case on someone with cancer, a leading case on someone with MS or epilepsy.  And under the old law, those leading cases were usually about how those people were not substantially limited.  So the lawyers for plaintiffs in these cases have to immediately inform the court when old case law under the old law is being used.  And there are a couple of examples of this.  A case called Cardboard versus Unisoft International involves someone with MS, software technician, and had MS that was episodic.  And there were old MS cases in that circuit, fifth circuit, Brian's circuit, the one that offers many challenges, and the court said, you know, these old cases were cited to the court and thank God you had an alert plaintiff's lawyer.  And then the court said, those have no precedential value.  You have to apply these new rules instead.  And soon hopefully we'll have new case law to apply instead.

Further, and I'm still on the good news and then I'm going to go unfortunately to the bad news.  More good news is that we are seeing cases where courts are relying on the testimony of the plaintiff.  It could be an affidavit, it could be a deposition.  If cases go to trial, obviously it could be trial testimony.  But they're relying on good plaintiff's testimony.  And when I say good, I mean detailed, not mushy.  You know, with good detail.  And testimony that also tracks these new rules of construction.

So for example, another case from Texas, good case, Molina versus DSI Renal.  And I have to just interject here.  A surprising number of these ADA cases involve employers that are in the healthcare business.  An astounding number of these cases.  So it's nursing homes, doctors' offices, labs, hospitals.  And all I can think is that there must be some -- well, EEOC has -- we've issued guidance on ADA coverage for healthcare workers, and that's because it seems that's an industry where somehow the view is that if you're going to take care of other people, you have to be 100%, whatever that means.  But in any event, here's another one of these healthcare employers, and we have a plaintiff.  He was a certified medical assistant and he had a back injury.  And he was arguing that he was substantially limited in lifting and bending.  And his testimony tracked very closely the condition and manner in which he could lift and bend.  So gave vivid life to this.  And, you know the question that people get asked in the hospital like every ten minutes, what's your pain on a scale of one to ten?  Well, he testified that with his medication, his pain was five out of ten.  Without his medication, and of course that's what is key now under the new ADA, his pain was eight out of ten.  So you have this detailed testimony about pain going to and showing that the condition and manner in which he lifted and bent was different, was substantially limiting, was not like most people lift and bend.

In other example of this kind of detailed, good plaintiff's testimony.  And by the way, why is plaintiff's testimony important?  Well you don't need an expert in these cases.  So this is a good thing on many levels.  Sign versus Three Eagles Communications.  The plaintiff in this case had the gift of gab.  His condition was Graves' disease.  He testified about the effect of Graves' disease on him and also the effect of the medication.  And testified in great detail about his deteriorating vision, his weight fluctuations, his insomnia, his anxiety, his skin lesions, his difficulty standing, his early morning drowsiness.  And again, the court credited his testimony and he was the, the court said, rejected summary judgment in that case.

Okay.  So what's the bottom line here on the plaintiff's testimony?  It can carry the day if it is detailed and comprehensive.  That doesn't mean that you should take a chance on it all the time.  I think Brian will have more to say on that.

Now, I want to turn to some bad things that are happening in these new cases.  And here's where we want plaintiff's counsel to think about these problems, not make these same kinds of mistakes.  And again, I'm sure Brian will have more to offer.

I think the picture postcard bad case is one, it's against the hospital, Allen versus South Crest Hospital.  It's one of the circuit cases, a decision by the tenth circuit.  It involves another medical assistant who had migraines.  The work situation kind of deteriorated.  She resigned and then she sought to rescind her resignation.  She thought she might be able to work but they refused to let her rescind.  So from her perspective, it was a termination case.

And the court, a series of terrible rulings under this new law, you have these terrible rulings, that she -- well, let me first say what she failed to argue that she should have argued.  Here's someone with migraines.  And migraines clearly affect a major body function.  Several.  Maybe brain function.  Neurological function.  What did she argue?  She didn't use any of those.  Instead she argued that she was substantially limited in the major life activity of working.  Now, working, as we all know, it's the sillincariptis [phonetic] or whatever out of Greek mythology, you avoid it at all costs.  It was a major life activity under the old law and it's problematic under the new law.  The court said she wasn't substantially limited in working.  She also said she was substantially limited in sleeping because of her medication.  The court said, well, you may be sleepy but you're not that sleepy so you're not covered there.

How should that case been presented to the court?  How she was functioning without her medication.  See, the medication is what made her sleepy.  So she should have presented herself without that medication.  And you know, many of you must know people with migraines.  I have a brilliant lawyer working for me, and four times a year when she gets them, she's incapable of doing anything but lying in the dark.  So that would have been the way to present that case.  Substantially limited in neurological function and brain function and it can be episodic.  And you look at her without her medication.  Instead, she argued that with her medication, she was sleepy and had problems working.

So what is the bottom line here?  It's the job of the plaintiff's lawyer to present all these rules, to identify them and make sure that the court knows about them.

Further issues for plaintiffs that I just want to quickly mention.  Conclusionary allegations of disability.  There was a case, Bess versus Cumberland County, in which the plaintiff said, I am a stutterer, stuttering is a disability.  That kind of statement won't get you there.  Our fondest hope is that someday not too far in the future, a conclusionary statement about a condition on the J33 list will get you there, that if someone says, I have insulin treated diabetes, that will be enough because we know that if you have insulin treated diabetes and you're denied, you don't have insulin, you first get very sick and then you die.  And we shouldn't have to prove that over and over and over in courts.  That's J33 stuff.

But here's someone with a condition that's not on the list and it's exceedingly dangerous to just make this kind of conclusory statement.

Now, the other -- everything I've just said applies to the first two prongs of the definition of disability.  Actual disability and record of a disability.  So all these cases would apply there.

The third prong of the definition, as I think you know, is regarded as having a disability.  And here is where the new law changed everything.  So everything we used to know about regarded as you forget.  You better forget it because it's like a nightmare.  You want to forget it.  And the only things you need now for regarded as, you need to show that an employer took a prohibited employment action, it could be termination, demotion, whatever, some kind of prohibited employment action because of an individual's actual impairment or perceived impairment.  And you see how it's only impairment; it's not disability.  Incredibly easy to get coverage under this prong.  And actually, this prong is very much like EEOC's other kinds of discrimination cases.  For example, if you're arguing that you were discriminated against because you're Latino, there's not a big debate about whether you are or not Latino.  And I think the new regarded as prong is closest to that.  But because it's so easy to get coverage, I think you know this, there's no reasonable accommodation to be gotten under the third regarded as prong.

So this sounds very straightforward.  All you have to show is these two things, the prohibited action based on your real or perceived impairment.  And we have a wonderful decision, Wells versus Cincinnati Children's Medical Center.  And this is one involving a nurse who had side effects from medications for a gastrointestinal condition.  Ultimately she was terminated.  Summary judgment is denied in this case, and the court does a very good regarded as analysis and says, first of all, acknowledges the side effects from medication matter.  Not the beneficial effects, but the negative effects of medication can be considered.  The court recognizes that for regarded as, you no longer have to show substantial limitation in major life activity.  That's good.  And the court identifies the prohibited action, its failure to reinstate her because of these side effects.  The court said she wouldn't be able to work in her unit.  She wasn't terminated but moved to another unit.

So we have a bad case which gets the entire simple regarded as stuff all messed up in a way that I'm not going to bore you with by describing because it's on appeal and hopefully that will change.

The final thing about regarded as, because it's so easy to get coverage, there's an exception.  If your impairment, you're arguing that you got terminated, say, because of your impairment, if your impairment is transitory and minor -- and minor -- it does not get you regarded as coverage.  But it has to be both.  And when we talk about transitory, we mean -- Congress was very specific.  Lasting or expected to last six months or less.  With respect to transitory and minor, the most important thing for plaintiff's lawyers to watch in these cases is that courts will just pick one of these things.  Transitory.  If it's transitory, you're not covered.  Or I haven't seen one just say minor, you're not covered.  But they're not getting the fact that there's a conjunction.  Transitory and minor.  Not transitory or minor.  And I think that's the most important thing for plaintiffs to watch.

Now, these are the early trends.  What's next from EEOC's perspective, first of all, lots and lots of charges.  Lots.  Since the new law was enacted, since 2009, the number of ADA charges has increased dramatically.  Now over one quarter of our charges each year, that's over 25,000 charges each year, are alleging disability discrimination.  Last year we had like a one-third increase in the amount of money that we recovered in our administrative process, and we've also initiated 80 lawsuits under the new law and recovered over 27 million just in litigation last year.  Over 100 million in our enforcement and over 27 million in litigation.

What we're focusing on in the hope that we get off coverage finally is for prongs one and two.  That is actual disability and record of a disability.  The important issues from our perspective which Brian will talk about are qualified, reasonable accommodation, direct threat.  With respect to reasonable accommodation, a week from yesterday, so that means next Wednesday, the commission is having a meeting to discuss and vote on new enforcement guidance on reasonable accommodation.  When we issued our final regulation in the preamble to the regulation, we talked about the fact that obviously you will have lots more people asking for accommodations now, and also the fact that the focus in accommodations is going to be on things like leave, modified work schedules, modified policies, that this is going to be the most important reasonable accommodation area.

For prong three, regarded as, the most important development as a practical matter is that because it's so easy to get regarded as coverage, it's easy now for people to challenge employers' qualification standards, whether it be a weight lifting requirement or some other any kind of qualification standard that an employer imposes for a job.  Even a 100% cured requirement.  So we think that regarded as, which again I'm reminding you, you don't get reasonable accommodation under that prong, but that that's going to be a great vehicle for challenging qualification standards that screen out people with disabilities.  And what does the challenge mean?  It means that employers are going to have to show how those standards are job related and consistent with businesses, which is what you have to do in civil rights cases.

Okay.  To Brian.

(Applause.)

BRIAN EAST:  Thanks, Peggy.

Let me say a few things.  I guess I'm trying to stress some of the points Peggy made.  One is, I've at least looked at every ADAAA case I can find that says more than the ADAAA is not retroactive.  So I'm not interested in the number 850th case that says that.  But I'm looking for anything else.  And in particular, when I'm looking at the pleadings and when I go back and see a case and I look at the briefing on an issue and motion to dismiss or motion for summary judgment, there's some really surprising things.  In some cases, the incident took place on or after January 1, 2009.  So the ADAAA clearly applied but was never mentioned by the plaintiff or the court.  Occasionally it is mentioned and that's it.  It's just mentioned.  And it's mentioned sort of in passing.

In other cases, there are simply conclusory statements about the plaintiff has a condition that substantially limits a major life activity.  Doesn't identify what the impairment is or what the major life activities are or anything about how they're substantially limited.  And in federal court after Ickball, which all makes me really worried, so I think some of the explanation for some of the weird results is a lack of engagement on the issues by the plaintiff's lawyer.  That doesn't explain all of them.

So what I do, what I intend to do, is, first of all, I call the claim a claim under the ADA.  So I see a lot of pleadings that say this claim is brought under the ADAAA which really to me just changes the definition of disability and doesn't bring in all the other substantive provisions of the law so to my it's still an ADA claim.  And on these, I plead that because the acts took place after January 1, '09, the ADAAA applies and its much broader definition of disability applies.  And then I go through and identify all the main points of the ADAAA and plead to them and plead facts to them.  So that I'm going to try to get past these problems that I'm seeing.

So what I've done, I have an outline of the ADAAA where I've put all the statutory provisions and regulatory provisions and I'm slowly filling in cases as I see them.  So each time I have a case, I kind of go through that to remind myself so I don't miss anything or forget anything from the key regs that's helpful and that I can plead to.

So the other thing that I intend to do is to seek a stipulation on disability in the cases because even in cases where the law is good, juries can do funny things.  And I've seen several efforts to instruct the jury on the ADAAA, and it is a little more complicated in a way because you have to instruct differently on prong three and prong two.

So to get past all that, I'm seeking stipulation I'm doing discovery and I'm planning to do a plaintiff's motion for partial summary judgment on disability in every case I have.  Because now, it seems to me, I always felt this way, but seems to me any case I think is a person with a disability, I ought to be able to prove that under the ADAAA so I'm going to plan on doing that plaintiff's motion.

What I do when I get a case is, first of all, I'm always looking for regarded as prong.  So if I get the case early, I'm putting those words in the EEOC charge because there's some funky case law about exhaustion on that.  I'm certainly putting those words in my complaints.  I'm also focusing for the reasons Peggy said on the major life activities of the biological functioning piece.  Because for one thing, all that bad case law that Peggy was talking about sort of routinely gets mentioned again.  None of that applies to these new kinds of major life activities.  So we're kind of writing on a clean slate.  So when I get a client who has a condition I'm not familiar with, which is almost all the clients I get, because I'm not familiar with them enough, then I will do a word search of the ADAAA regs from the EEOC, which are very detailed.  I do a word search of the ADA's legislative history.  I'm looking for something on that particular condition.  And then I'm looking for cases under the bad old ADA that are on that condition that are helpful.  But I'm also starting with like a Google search to try to understand what the condition is and how it operates in the body so that I can be thinking about the biological functioning major life activities that I'm going to be identifying.  I need more than that.  I need to talk to an expert.  But that's how I'm starting out.

I'm also sharing copies of briefing and pleadings with other lawyers because, again, I don't want to be the one that everybody is holding up as a person who forgot to argue something or other.  And I'm also offering to review materials from other lawyers on these issues, because I think working together helps.  I've participated in some a.m. cuss work around this.  So I would say if you get in trouble on an issue like that, consider that.

On the J33 list, I think Peggy described that exactly right and I think the case law suggests to us the way to use it, which is sort of as the icing or the cherry on top.  I think there will come a day when we just say, diabetes, J33 list, we're done and the court says yeah, yeah, yeah, yeah, you're done.  But that day isn't here yet.  So my plan is to put on all the kinds of pleadings and proof in the way of detailed testimony from the plaintiff in the way of medical records, in the way of expert witnesses, especially all that, and then at the end say, besides all that, it's on the J33 list.

On the transitory and minor piece, I think that's been clarified as a defensive issue on which the employer has the burden of proof.  So we need to watch out for that.

I'm going to stop on the ADAAA.  And let me pick up with a theme was kind of sounded on the judge's panel this morning, which is the action on the cases now, we expect, will be in other parts of the case rather than in the definition of disability.  So we hope that.  And it certainly is true when you're reading some of these cases that many of them start off with, there is no dispute that the plaintiff has a disability.  And of course we never saw that a few years ago.

Then we're moving on to qualified, the educational piece of the person's background but also able to perform the job functions with or without a reasonable accommodation.  So where I start with that is with the EEOC resources for us.  We have a definition in the regs.  We have factors to consider about what are essential job functions.  We have a technical assistance manual piece.  There are various Q and As.  And I might plug it in to just the EEOC.gov search box and see what comes up.  Because oftentimes there's some useful language and guidance on healthcare workers that I forget existed talking about that particular thing.

So start with that.  And what I see in the cases, I recently did a search of all the circuit court cases in the D.C. and fourth circuits and all the district court cases in those circuits too for about the last year, just to see what was happening.  And in many of those cases, they start off with just quoting the EEOC stuff.  The factors to look at are blah, blah, blah and then just applying those to the case, ticking off the elements.

In one case, it was clear that the deposition of the employer representative was going through the EEOC elements of essential job functions.  So I think that's helpful.

So how do we figure out what essential job functions are?  Because I think there is going to be a growing dispute about this because now we're getting to the issue.  One of the ways the case reflects is on the plaintiff's own testimony.  Oftentimes the plaintiff was doing the work before and something happened.  But there is a history of being able to do it.  Or after they got fired from this job they went to another job and did the exact same kind of work.  So you may have ability to do the job based on the plaintiff's own experience.

You may have coworkers testifying about the plaintiff.  So the coworker said, yeah, I saw the plaintiff do the job for two years or I saw him lifting this or performing this function.

The job descriptions are often designed to sort of be not maybe so helpful for us, but they can be helpful in some ways.  If they omit something, obviously, there's a suggestion it's not an essential function.  But there are cases that read those job descriptions pretty critically and say, well, it didn't say how often you had to do it or how much you had to do it.  So that doesn't sound like an essential job function.

Experience of others.  We may have a coworker come in and talk about what the plaintiff did, but we may have someone come in and say, I did that job and that's what I did, this is how I did it, no, I never had to do that thing.  So experience of others.

Employer's judgment is not dispositive.  That's the main rule, I think.  It's one we're at a little bit of risk around because there's some funky dicta about that.  So there's cases that say employers judgment is not dispositive.  There are cases that say the employer is entitled some deference about the job title functions.  And then there are cases where the employer gets to decide what they are uncritically.  And that's not right, that latter view, but I think it is important that we remind the court with the case law and just simply with the fact that there is a multifactor factual analysis the EEOC lays out that it isn't simply whatever the employer says goes.

Sort of the obvious kinds of things, the focus is not on how the task is done really by on what is being accomplished by the job.  So there was a case in the ones I looked at where the employer said the essential function of the job is grabbing the hands and feet of a person in a bed and moving them to a gurney.  Again, healthcare situation.  And the court realized, no, that's not -- the essential function is -- if it's anything, it's transferring the patient.  It's not how you do it and it turns out that almost nobody did it by lifting.  They had these various devices, that they were supposed to ask the patients do themselves and simply assist for balance, etc., etc.  So lots of ways to be able to show that.

It is important to be able to prove that the person could do the essential functions of the job, either with or without accommodations.  Past experience is helpful.  In many cases, the person did the job for a long time.  So when the employer says, that's an essential job function, the employee says, well, I guess it isn't because you let me do the job for two years.  So there's kind of a moving target there.  You have the cases that say an employer is permitted to allow you to try something that they are not required to do and we're not going to hold it against them.  So this may be an essential function that they didn't require you to do to see if you got better or whatever.  So you have those cases.  But so the longer they allowed the person to do it, in one case, person had done the job without being required to perform that thing for years, and the employer's explanation was, well, they were in a special kind of light duty position.  And the plaintiff said, that's news to me.  No one ever told me that and there was no proof of that.  That is just somebody's statement.

So there are ways to get past the argument that the person couldn't do it.

So qualified means able to do the essential job functions with or without reasonable accommodations.  We've talked a little bit about what the cases reflect on essential job functions.

Let's talk about some accommodations.  I think one of the hot topics is leave as an accommodation.  This is one that the EEOC, that the commission had indicated they were interested in writing more guidance around.  So on the agenda of the next meeting next week, it is written as if it's guidance more generally on reasonable accommodations.  So we're all I think going to be very anxious about what's in there.  But there may be more helpful stuff in the sense of clarifying leave.  Basically all the circuits have recognized that it is an accommodation, but there aren't very many bright line rules.  One I would say indefinite leave is a no-no.  So the cases continue to say this was indefinite leave and the employer doesn't have to do that.  So whether the analysis is being done right there, whether they're taking it up at qualified or at undue hardship stable, the outcome is the same.  So whenever I have a client who is out on leave and getting jerked around or was fired, one thing I want to know is, what was your return to work date.  And if they don't have one and they're still employed, then get one and convey it to the employer.  Because we don't want this to look like an indefinite period of leave.

So the other accommodation that Peggy mentioned was flexible schedule.  And the case law on this is, for me, too mixed to be able to describe helpful rules around.  For example, within the space of several months in the district court of D.C., there were cases that sounded to me very similar on the facts and one says oh, it couldn't possibly require that the employer do that kind of flexible schedule and the other one said, oh, yeah, that sounds reasonable to me.  So hard for me to predict except to say that there is sort of a mixed bag there.

Reassignment is sort of at commendation of last resort.  So that even if there are no accommodations that would allow the person to continue working in the job, the employer may have to consider reassigning the person to a vacant position.  One of the issues of course is, does reassignment mean simply placing the person in the vacant position or does it mean allowing them to compete with everyone else.  The case was settled and cert was dismissed.  There's another case percolating that had some thinking it may go up to rehearing on Bonk.  Not sure the status on that.  But that is an issue on which the circuits are pretty clearly split.

Teleworking is an accommodation.  A lot of cases early on were denigrating teleworking as an accommodation which is interesting because of what you see from the EEOC as well as from the federal employer, from the president's initiative under President Bush, what you see from a lot of resources as not only a recognition that this is being done more and more but that this is a good thing that we ought to be embracing.  So there certainly a lot of cases that say it is an accommodation, but there's some bad stuff there too.

There's one accommodation I think is an interesting one and has to be used carefully.  Something that I call the teamwork accommodation.  It's probably most clearly explained in a case from the seventh circuit called Miller versus Illinois Department of Transportation.  There, the person had a fear of heights and was working with a crew that was repairing bridges for the Department of Transportation.  There was a certain kind of task that the person couldn't do.  So it wasn't that they had to avoid all heights, but they had to avoid working in unprotected positions.  Kind of a weird situation, which did come up from time to time.  So they asked to be allowed not to do that one kind of thing.  Didn't work out for them and they sued.  And what the court said is, we are confident that some high work in exposed or extreme conditions is an essential function of the bridge crew as a whole.  IDOT would have us take that point a step further to find any individual assigned to the bridge crew had to be able to perform each and every task.  And then went on to say, that's not the way it actually worked according to the evidence.  That, in fact, like many teams of workers able to do a bunch of stuff, they just get into these tasks as a group, it's kind of a free flowing thing.  It's not like Joe always does this or Joe has to do every single thing.  It's much more fluid than that.  And here, that was the evidence. 

Why that's helpful, I think, we have strong case law saying an employer does not have to reassign an essential function of the job.  So reassigning is not required.  But the EEOC says one of the things you look at is whether there are others available to perform it.  And I think when you have this kind of teamwork perception, there's some room to maneuver here.  There's another case that the P&A in Massachusetts was involved in involving an airline mechanic who was deaf.  The testimony was that he and his crew did about 100 different tasks when the planes were in the airport in between flights, doing the mechanical work, but of those 100 or so tasks, there were a couple that he would have trouble with because of his deafness.  And the court again said, well, then just assign him to do the other 98 and assign somebody else to do the other two.  That's how you do it anyway.

So that's something to look at.

I find a lot of help in the accommodation area in the EEOC guidance and not in the guidance itself on reasonable accommodations, but in all the little fact sheets that are more specific, about healthcare workers, about returning veterans, about epilepsy, diabetes.  There's lots of them.  And they'll often give examples of reasonable accommodations that might be used.  And so that's something we can bring in, because I think particularly at the trial court level, and particularly when I'm in state court on one of these claims, the courts are very willing to look at what the EEOC says.  And when I have a dozen examples from the EEOC guidance about something that's relevant, they look at it.  It means something to them.  Of course, it's even more useful probably in federal sector cases because there they have to follow the EEOC guidance, whereas the fifth circuit actually does follow it, but it's hard to find the language where they say they have to.

Another key piece here, and I think this is the last thing I'll talk about and then we can take a few questions, is the interactive process.  So in reaching accommodation decisions, there's supposed to be a flexible interactive process going on between the employer and employee to figure out what the needs are, the available accommodations might be, and agree on them.  And oftentimes what happens is, whoever the court or the jury thinks didn't do their end of that interactive process in good faith loses.  So it's really important.  The flip side of that is it's really important to make sure your client looks like the one that tried in good faith.  So when we're working with someone who is still employed, we certainly are advising them to write professionally toned letters that don't bring up past things but that they need an accommodation, suggest talking to discuss others if they don't like those, making all these suggestions and keeps documenting it.  And sometimes you see the lawyer on the other side engaging in an interactive process with the lawyer in the way that's not flexible.  So they're playing a different kind of game.  They're saying, I see that you are asking that the person be excused from doing this essential job function.  You can't do that.  You write back and say, that is not what we are asking for.  As we said in our letter before, we are asking this.  So I think it's important to let them know that the plaintiff knows what the obligations are.  There's going to be some paper trail showing them they're trying.  Hope flay will help.

So let me stop there and turn it over to Marc.

MARC MAURER:  So we'll take questions.  Do you have questions for either panelist?  Please identify yourself.

AUDIENCE:  Scott LaBarre.  
Brian or Peggy, are you aware of any cases where the failure to engage in the interactive process alone constituted a failure to provide reasonable accommodations?

BRIAN EAST:  In my own view, that's not the law and I wouldn't argue that.  But I recently saw a briefing from the fifth circuit of all places that cited their language in several cases that sounded very similar to that.  And I understand also that under California state law there's a separate claim for failure to engage in the interactive process.  So in my own view, I'm a coward and I don't take the position that the failure to engage was the violation.  I take the position that that was evidence of bad faith.

SCOTT LaBARRE:  The problem I have in one way with that view is that if you don't engage in an interactive process, then it's almost sometimes impossible to know what the precise accommodation would be.  And I've had this boomerang on me where a court has readily agreed, oh, yeah, well, there was no interactive process but the plaintiff failed to show that there really was an accommodation.  Well, sometimes you can't identify an accommodation or specifically what is going to work without the active process.  Sure, you can speculate to high heaven and say, well, we could have done this, that, and the other thing, but all the courts say in response to that is, well, you're just speculating.  We don't know.  It's a terrible catch 22.

If I may, I have one other thought.  This is something I'm running into more and more now, the conflation of a couple of concepts.  This concept of essential functions.  Well, now there's this new essential function that you must be able to perform whatever the job duties are safely.  People are trying to say that you have as a plaintiff the burden to prove that you can do it safely.  But actually, this is really going into direct threat.  And in direct threat cases, the employer clearly should have the burden of proving direct threat.  So I wonder if you have any thoughts about that.

PEGGY MASTROIANNI:  Well, on the -- first of all, I would say on the interactive process, my answer would not be any different from Brian's.

Now, on this question of who has to prove what when we are dealing with safety, there's no question that direct threat is the employer's burden.  And it's always our interest in getting things to the point where the employer has to prove direct threat.  But there are courts that for certain kinds of jobs, certain kinds of safety-sensitive -- what the employer says are safety-sensitive jobs, there are courts that put some kind of burden on the plaintiff in the qualified part of the case.  And we know it's the plaintiff's burden to show that she is a qualified person with a disability.

It's EEOC's view, and Scott, I apologize that this sounds abstract, because it always ends up sounding abstract.  But say it's a bus driver job.  That it would be the plaintiff's burden to show a good record, a good driving record.  Supposing it's someone who has diabetes.  And supposing the federal laws, DOT laws, are not implicated, not subject to federal standards.  So you've got someone with diabetes who has a wonderful driving record.  Seems to me, and it might be part, might be part of the plaintiff's burden.  It sure would be smart for the plaintiff to show I know how to drive a bus and have a perfectly safe driving record.  In a situation like that, it's totally the employer's burden to prove direct threat.

BRIAN EAST:  Yeah.  I agree with that.  I do think the case law is not as clear as it could be.  And I think what we have from the EEOC on that to my understanding is really a briefing on that issue and a series of cases, some of which have been accepted by the court and some not.  So there may be room for further guidance on that point.

Back to the first question, there is a line of cases that I read that says when the employer doesn't give you an opportunity to show you it would have worked, there will be a presumption that it would.  It isn't said exactly that way, but it's sort of like, we're not going to let the employer say no and then say you can't prove you would have done it.

MARC MAURER:  Other questions?

AUDIENCE:  My name is Mark with the National Association of the Deaf.  I have two questions.  One, because under the regarded as claim, an individual would not be entitled to reasonable accommodations under the amendments, wouldn't you avoid litigating any regarded as claims or use it as a last resort?

BRIAN EAST:  I'm going to use it as a first resort but I'm going to remember that point.  The first thing I think about is regarded as because there may be a disparate treatment claim or rather qualification standard claim.  There may even be something that looks like an accommodation, failure to give leave, a disparate treatment leave because I know there's evidence that they had given leave to other people.  But if there is an accommodation case and it's only an accommodation case, I'm not going to say regarded as.

PEGGY MASTROIANNI:  You don't always know what your case is going to be.  Our attorneys, for example, to avoid arguing regarded as and at some point it appears the person needs a reasonable accommodation, to argue more than one prong.  Actual disability and regarded as.

AUDIENCE:  You don't think that one is not played against the other?

PEGGY MASTROIANNI:  I don't think so.

AUDIENCE:  Second question is, do you know of any cases in which oral communication is the necessary job requirement as compared to effective communication?  Do you know a case that says that you must be able to communicate orally in order to do the job rather than to be able to do the job communicating effectively?

BRIAN EAST:  I think I've seen cases where that argument was made.  I don't remember the name of any case like that or how it turned out.

PEGGY MASTROIANNI:  But that's a classic kind of requirement that would be in a job description.  Orally.

AUDIENCE:  EEOC versus The Picture People.  It's that one.  Besides that one, I don't know any others, which is why I asked the question.  Thank you.

AUDIENCE:  Steve Mendelson here.  I'm concerned about cases where a dispute initiates in a refusal to grant an accommodation or otherwise but the relationship deteriorates to the point where disciplinary issues and conflict and resentment and retaliation in an emotional sense can evolve to the point that by the time the employment ends, it's not clear what the literal or primary cause of the end was.  How do we tease out and properly use the underlying ADA issue in those kind of cases where secondary and tertiary consequences have already occurred?

BRIAN EAST:  I'm not sure if this is answering your question, Steve, but what I see as sort of a common situation is that kind of relationship building up to some alleged misconduct by the plaintiff and then being fired for that misconduct.

AUDIENCE:  Yeah.  That kind of thing.

BRIAN EAST:  I'm not totally comfortable with the state of the EEOC guidance on performance and conduct related issues, but what I read it to say in simplest terms are that if a person is, if they committed a firing level offense before asking for any accommodations, then the employer can fire them.  If, on the other hand, there were accommodations that would have allowed things to go a different direction and they were refused, there may still be a claim.

Practically, it depends.  It's an easier case if you see is performance going down.  That's what I see.  The person goes in and says, I need this.  They say, jump in a lake.  We're not giving you that.  Then their performance goes down and they're fired for their performance goes down.  I think those are okay cases.  If the performance deteriorates and then they slug the supervisor, that's a case I might not take.

MARC MAURER:  Yes.

Any other questions?

AUDIENCE:  Kevin Barrett.  Two questions.  Can you talk about your awareness of the amount of information that needs to be communicated to officially trigger the obligation of the interactive process?

And how do you respond to a claim that this analysis doesn't apply outside of the employment context, issues that are connected to the interactive process?

PEGGY MASTROIANNI:  Just on the first question, I'm not sure I fully understand the second one.  But Brian always knows.  So he can do that one.

But on the first one, in terms of what triggers the interactive process, EEOC has said it's a very minimal kind of trigger, that there has to be -- that a request for an accommodation, which would trigger the interactive process, consists of notice that the employee or applicant needs something because of some kind of medical or health condition.  So it doesn't have to be any kind of showing of something that amounts to a disability at that point.

BRIAN EAST:  I've been collecting cases on that because this comes up from time to time, and there are a lot of cases that the doctor says he can return after 12 weeks that are good enough.  I've heard that the requests included with something else don't count.  I don't buy that.  I couldn't find any law on that.  I do think it is supposed to be fairly minimal.  Simply the request for accommodation that triggers the obligation for the employer to engage and it's plain language, no magic words, can be oral, etc., etc.

I know I have looked in the past at whether the interactive process sort of paradigm applies elsewhere.  And in particular where I was looking at it was Fair Housing Act and whether it applies in Fair Housing Act cases.  When I looked, this was now some years ago, the case law was mixed.  Some cases say that's employment junk; we don't do that.  But other cases just seem to think it makes sense and we're used to that so let's look at it in that way.  So I don't know the answer to what extent it has been accepted in Title II cases or in other kinds of cases.

MARC MAURER:  Okay.  I notice that we're getting close to the end here.  I had an observation which is this.  Some of what we heard this afternoon is dismal, indicating that mostly if you've got a disability claim, you can expect to lose.  Our record is better than that.  And I speculated with some of our lawyers about it, and they modestly said it was because they were great.

(Laughter.)

But there are some other reasons too.  We do lose.  If you never lose, you're not trying to expand the opportunities hard enough or fast enough.  So we have the distinction of losing.  But we don't lose nearly as much as we have been led to believe that people do.  And consequently, there are ways to do it.  And if you never bring a case, you never win.  So we've got to find a way to get them so we can bring them and can win them.  And I think that part of what we heard today might give us some ideas.  We're looking forward to some things tomorrow.  I noticed I've been looking at investing recently and I noticed that most people don't invest very well, but some invest fabulously.  That's just figure out how to be the Warren Buffet's of the disability rights claims and we'll be fine.  Somebody does it.  They win.  Let's figure out how and we'll do likewise and get further and expand opportunities for us all.

Now, there is a reception.  If we don't go to the reception, then the food there may be of no use.  So you better go there and see what you can do with them.

We start at 8:30 in the morning.  There is breakfast at 7:45.

LOU ANN BLAKE:  There is a small black or brown purse that was left after lunch.  If you're missing that, come see me.  Thank you.  
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