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                2008.

                                Afternoon Session

                           Chai Feldblum:  You guys are going to get a great

                panel.  Just to let know, I put them at a bit of a

                disadvantage.  What I wanted to talk about then

                and will still talk about now is this question of

                assuming one got past the problem of establishing

                that one is a person with a disability, how

                effective are the affirmative requirements that

                are in the ADA designed to achieve equality for

                persons with disabilities?  And are there things,

                ways that we should think about those affirmative

                requirements differently?

                            And as you will see at the end of my
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                comments, the scope of the definition of

                disability is, in fact, relevant to the question.

                It's beyond the definition of disability, but

                you'll see it will wrap back around to the

                definition.

                            Okay, in terms of the question, when I

                ask the question how effectively are the ADA's

                affirmative requirements, first let me say clearly

                what I mean by the affirmative requirements of the

                ADA.  For Title 1, if you're an employee, right,

                what the ADA says is you have the right not only

                to have your disability ignored if your disability

                will have no relevance to the job, right, to have

                your disability ignored, but you also have the

                right to have your disability affirmatively taken

                into account if you need a reasonable

                accommodation in order to perform the job you're

                being asked to perform.

                            Now, as you heard today at lunch, if

                the job you're being asked to perform is to write

                12 letters during the week, the reasonable

                accommodation is not to reduce that standard,

                right?  The reasonable accommodation is to make

                sure that you get whatever it is you need that

                your disability would otherwise limit you from in
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                order to do that job, whether it's a device or

                some other change.

                            In employment, the reasonable

                accommodation has three separate components.  It

                has the component of providing some sort of

                device, right, in case you have a hearing or

                vision impairment, some sort of device.  It

                includes making changes in terms of physical

                access.  The reason you can't do the job is

                because there are two steps up to the office.  And

                it includes changes, modifications to policies and

                practices that govern that workplace.  So it's

                three separate components under the concept of

                reasonable accommodation with the same defense for

                the employer for any of those three.  That is,

                it's an undue hardship.  And for modifying of

                policies, that includes that it would

                fundamentally alter the nature of the policy.

                            In the titles of the ADA that apply to

                people with disabilities as customers, clients,

                visitors, spectators, conference-goers, okay, with

                regard to that there's also the core requirement

                of if all you need is for your disability to be

                ignored, excuse me, we don't let people with HIV

                AIDS in here, right, the law says the disability
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                shall be ignored.  But it also has the set of

                affirmative requirements.  And in Title 3 of the

                ADA, the public accommodations title, the same three

                conceptual components that are packed together

                under reasonable accommodation of employment are

                separated out with three different provisions.  So

                there's the provision of auxiliary aids and

                services, which is devices essentially for people

                with vision or hearing impairments and that has

                the defense of undue burden, which is the

                equivalent to undue hardship in employment.

                            Second, there's a requirement that you

                must modify policies or providers unless it would

                fundamentally alter the nature of the process.

                And then for physical access, that is pulled out

                separately because there are three separate levels

                of responsibility based on whether the building is

                existing right now, whether you're retrofitting it,

                or whether you're building new.  Okay?  So

                conceptually, though, in both dealing with persons

                with disabilities as employees or dealing with

                people with disabilities as customers, clients,

                visitors, conference-goers, there's a requirement

                that you ignore the disability and there's also a

                requirement that you take the disability into
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                account by making certain affirmative changes if

                that's necessary for the person to do the job,

                enjoy the goods or service.  And by the way an

                overlay in all of this and certainly in public

                accommodations is the affirmative obligation of

                integration.  All right?

                            So when we ask the question, how

                effective are the ADA's affirmative requirements

                in achieving equality for people with

                disabilities, I think we are really -- or

                should be asking three separate questions.  One,

                how effective are the requirements in the law

                right now that I've just described?  Two, how

                do we ensure that continued effectiveness of these

                requirements, as we try to restore a broad

                definition of disability, how do we maintain the

                effectiveness of these requirements to the extent

                they have been effective?  And three, are some of

                the goals that we are trying to achieve through

                these affirmative requirements within an

                antidiscrimination law actually better achieved

                not through an antidiscrimination law but, rather,

                directly by having the government require the

                activities and outcomes that we want?  Okay?

                That's the third question.
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                            Okay, first I want to talk about how

                conceptually it makes sense for an

                antidiscrimination law to include these types of

                affirmative obligations.  But when we think about

                these requirements, I think it's important that we

                see these requirements, when we see them in

                action, when we see a sign language interpreter

                standing here or we see the words on a screen, or

                when we see a particular device that someone is

                using that has been supplied to them by an

                employer, that we see those as examples of

                equality minus.  Not examples of equality plus.

                Okay?

                            Often when people think I have to put

                a ramp now, I have to do something special over

                these steps or I have to get a sign language

                interpreter, I have to do something special for

                this person.  Right?  So it feels to the person

                providing the affirmative change like a special

                right.  It feels like equality plus.  Okay?  I

                think we have to very clearly understand it,

                conceptualize it, educate the society to realize

                that these are examples of equality minus.  And

                here's why.  This is not going to be new to any of you.

                In terms of a visual and a concept, it comes
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                directly from tenBroek's conceptual analysis of

                equal rights, directly.  In a piece that I wrote a

                few years ago called Rectifying The Tilt:

                Equality Lessons, I said the following:  Society

                is set up with a certain set of background norms

                that means that some people are standing upright

                and other people are on a tilt.  Because of that

                background norm, okay?

                            So the background norm is we build

                some buildings with grand staircases so that anyone who

                can walk up those staircases is, in this visual,

                standing upright.  Doesn't notice anything.

                Someone in a wheelchair is on a tilt, cannot get

                into the building.  Or, we have a society where we

                grow up learning English and just English.  We

                don't grow up where we learn English and sign

                language at the same time.  We could.  But we grow

                up in a society where we have materials that are

                all on paper.  They are not materials that also

                speak to us.  Right?  We could now,

                technologically, right?  So we are making certain

                decisions as a society as to what the background

                norm will look like.  So there are people who are

                standing upright because they work fine with that

                background norm.
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                            Now, the concept of nondiscrimination

                from my perspective, doesn't mean treating people

                equally when if you treat them equally, they can't

                access the same things.  It means treating people

                as equals.  As people with full dignity, right?

                So the concept of nondiscrimination would mean,

                since we became aware as a society that one of our

                background norms was keeping out a sector of the

                community, we would change the background norm so

                that everybody could stand upright.  Now, that is

                the concept behind saying every new building that

                gets built has to be built in an accessible manner

                and then everyone is standing upright, both the

                person who can walk up the stairs as well as the

                person who rolls up the ramp.  It's in a much more

                integrated fashion.  In fact, as you'll hear in

                some of the comments, sometimes we can figure

                things out when we are changing that background

                norm that actually makes it better for everybody.

                You heard that comment on the curb cuts but it can

                be across a range of areas.  So a form of

                nondiscrimination from my perspective should be

                this sense on the part of society, if it can, to

                change that background norm.

                            Now, sometimes it just can't.  Like no
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                matter what, we're not going to have a society in

                which everyone is going to learn sign language at

                the same time they learn English.  Not going to

                happen.  So then if you have a sign language

                interpreter for that person, in my mind what

                you're doing then is rectifying the tilt just

                under that one person for that one moment.

                            But that's why it's clearly an example

                of equality minus because it's a situation where

                society has decided it is too costly or less

                feasible to make the change in the background norm

                that would let everybody stand upright.  I'd be

                doing sign language because that's how we would

                all have grown up.  Someone who was deaf, it just

                would be completely integrated.  So a reasonable

                accommodation, rectifying the tilt under that one

                person, is an acknowledgement on the part of

                society that it has chosen not to fix the

                background norm.  Sometimes that makes sense.

                Sometimes that makes sense.  But let's go clear

                with society that it has an obligation to

                critique, to understand, what all the background

                norms that are causing some people to stand

                upright and others on a tilt.  Okay.

                            Now, after I wrote that piece,
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                Rectifying The Tilt, one of the main questions I

                got was everyone is on a tilt for some reason.

                What could the boundaries be?  This is crazy.

                Well, you know, I think there are various answers

                to that question.  One is that usually the people

                on the tilt are minority in the terms of numbers

                or power to change things.  Because otherwise,

                honey, the norm would have been changed.  So

                that's one way.  But another way to think about it

                is this:  And this now wraps to the second piece

                that I say in these comments before opening to the

                comments.  Sometimes actually a lot of people are

                on a tilt for a particular reason like more than a

                majority of people, but the best way to deal with

                rectifying that tilt is not necessarily through

                use of an antidiscrimination law.  And so what I

                want to do is focus just on the issue of

                employment and workplace schedules.  Now you'll

                see how it will wrap up into the definition of

                "disability."

                            The way we envision -- remember I said

                there are three components to reasonable

                accommodation.  One is modification of policies

                and practices.  One subcomponent of policies and

                practices are workplace schedules.  So, for
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                example, if you have diabetes, you should be able

                to get a break if you need a break in order to

                check your insulin and get some food.  Or if you

                have a type of disability, you have a mental

                illness, something that requires you to be able to

                leave for a set time each week, you should be able

                to get that.  If telecommuting would work for you,

                you should be able to get that.  We consider all

                that as modification of policies and practices.

                            Now, as you heard earlier, we have

                very few cases under reasonable accommodation

                because everyone keeps getting thrown out, they're

                not a person with a disability.  But of the cases

                we have dealing with workplace scheduling, the

                cases are mixed.  And some courts have just not at

                all wanted to put any burden on employers and

                they've just said, well, attendance is an

                essential job function, so forget about getting

                any time off.  Well, others have been more

                interested in pushing the norm.

                            The whole concept of reasonable

                accommodation is a stop, think and justify

                obligation on the part of the employer.  And some

                courts in matters of workplace scheduling have

                forced that to the employer.  You have to stop,
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                think and justify, really, can this person in fact

                do this job at home?  You've let other people

                telecommute.  Now this person wants to telecommute

                because of his or her disability.  Okay?

                            The case law has been mixed, but it is

                a very complicated issue about time off from work

                because people need short-term time off if they

                get sick or their kid gets sick.  They need,

                sometimes, extended time off.  That time off needs

                to be paid.  Under the ADA you don't get any

                guarantee for paid leave.  These are complicated

                issues around leave, economically they're

                complicated issues.  And in terms of flexible work

                arrangements, you really want an interactive

                process between the employee and the employer

                about how to make these flexible schedules work.

                If the definition of disability is too broad so

                that everybody gets to ask for that flexible

                schedule or, you know, this time off, I think my

                fear is that you could have courts cutting back

                even more on what is going to be a legitimate

                reasonable accommodation.

                            They already have a tendency not to

                want to mess with employers, okay?  So that could

                be -- there's a little bit more of a tendency if
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                it looks like too many people can ask for the

                reasonable accommodation and secondly, some of

                these, because they are economically difficult,

                the best way to deal with it may be by having the

                government be involved in a more affirmative way

                in terms of helping with payment or paid leave,

                etc.  And again, courts don't have the ability to

                mandate that so they might shy away from the whole

                area.  So that's difficult if the definition is

                too broad.

                            On the other hand, if you've been

                discriminated against because of some impairment,

                you want to make sure you don't have to level any

                level of severity.  You should be able to bring a

                civil rights claim.  There are these two separate

                components, and I do believe one way to

                potentially address it is to make sure that

                there's a strong component in the law that allows

                you to bring a claim if you can show any nexus

                between the discriminatory action and the

                impairment.  The severity of your impairment is

                irrelevant versus a situation where there are

                going to be affirmative obligations that you're

                going to be asking of the employer.

                            Now, it's not always easy to figure
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                that out.  But I think conceptually, that's where

                we should be heading.  Now, does that mean --

                let's assume -- that we drop the effort to, let's

                say, get time off or flexible scheduling for people

                with a whole range of impairments?  Not at all.

                From my perspective, the question just becomes do

                you want to try to do that through a

                nondiscrimination statute targeted to a subset of

                people and it would be people with all types of

                medical conditions and people with caregiving

                responsibilities?  Those would be your subset.  Do

                you want to do it that way and say this is the

                accommodation to give to this subset?  Or do you

                want to just say as a labor standard, as a way of

                doing business in this country, here's what you

                need -- here's what a decent job in this country

                means.  It has the allowance for time off that is

                paid.  And it has an incentive for employers to

                engage in flexible work arrangement conversations.

                My belief on that?  I think we should be looking

                at the labor standard because to me, that's like

                changing the background norm in a much more

                integrated fashion.

                            If we can make the jobs more flexible,

                I believe it will help everybody who needs that,
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                whether it's because of a disability, care giving

                or anything else.  So I think one of the brilliant

                concepts that we from disability gave to the world

                was the universal design concept in architecture,

                which is let's just look at the background norm,

                let's see if we can change this so that everybody

                can actually come in, participate and live in the

                world the way that Professor tenBroek said.  Thank

                you.

                            Marc Maurer:  Thank you very much,

                Professor.  I also appreciate having at least one

                chance to learn how to pronounce that fancy name

                there.  I hope I remember.  I have been thinking

                of practicing, but I'll wait until later.

                            The first commentator on this topic is

                a man whose legal capacity I've come to know very

                well.  This is Dan Goldstein.  We have worked with

                him for now well over 20 years and he has been a

                tremendous assistant and a person who has carried

                the work of disability law all over the

                United States and now and then he has encouraged

                people in other countries to know about it.  So

                here's Dan Goldstein.

                            Dan Goldstein:  A fact that was not covered in

                the video about Dr. tenBroek is that he taught
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                legal writing at the University of Chicago in 1940

                and 1941.  And taught my father legal writing.

                And that is a partial but undoubtedly not complete

                explanation of why my father's writing is so much

                more eloquent than I can hope to aspire to, but I

                wanted to share that small connection.

                            In looking at how effective the ADA's

                affirmative requirements, I would like to change

                it to how effective can they be in achieving

                equality.  I'd like to advocate -- I'd like to

                advocate that today.  We look at that question not

                as civil rights lawyers but as private

                practitioners or corporate lawyers, that is to

                say, what if we looked at how to make it work

                looking at what the economics of discrimination

                and the economics of equality are?  And could that

                guide us some in the agenda at least in the Title

                3 area of the public accommodations area?

                            This proposal starts with what the

                Professor was talking about, which was changing

                the background norm.  We have the opportunity, for

                example, to be advocating to those who have public

                accommodations that if they change it for

                everybody, not just for a disability, they can

                improve it for everyone.

17

                         - Rough Draft - Afternoon Session -

                            Let me give you an example.  You've

                all seen the new Amazon Kindle, or seen it on the

                Amazon website.  It is a portable wireless reader.

                You can download books in a matter of minutes and

                read them on the Kindle.  That is an inaccessible

                device because there is no audible component.  On

                the other hand, if a businessman could go from

                reading what he needs for his meeting on his

                Kindle to hopping in the car for the 50-mile

                drive to his meeting, then switching it over to

                audio, it would be a better, more attractive

                product.  And if you then could convince the

                elementary schools that here is the greatest

                thing in the world for LD kids because they can

                see and hear the thing, then, Amazon, you get to

                capture the market that Apple's going after, get

                them hooked on iPods at age 5 and you've got a

                better product for the world.

                            So one of the things we could

                do is say, okay, for at least the foreseeable

                future unless work a miracle with the Restoration

                Act, we have to find where the money is.  We have

                to follow the money.  So one thing is to take

                seriously that those accommodations that can

                benefit particular groups can also benefit
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                everybody.  How does that spin out elsewhere?

                Where, once we could get the ATM industry to

                understand that it cost them about 50 cents to put

                in the earphone receptacle on the ATM at the

                manufacturing level and that you could buy 50

                sound cards for $5 and thereby make every machine

                susceptible to being voice-guided, that tips the

                balance because then, all you're talking about is

                a small cost for increasing your market share.

                And that's why we're going to win this battle on

                websites fairly quickly.  We're going to have

                problems because 2.0 is going to come out and

                create a whole new set of technical challenges but

                we will win the battle on websites more easily

                than others because the blind are a market share

                that will use the web commercially and the cost of

                making websites accessible is small compared to

                the cost of -- rather, to the benefit of web

                accessibility.  So that's one approach I think to

                how we get further along in accessibility.

                            But I think there is another economic

                motivation and it goes beyond the ADA here but one

                we have as a community have overlooked and not

                used and that's Section 508.  Because if you can't

                sell to the government, you're losing out to a
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                major customer.  And at this point, most of the

                governmental agencies aren't even bothering to

                follow 508, and the people who sell to government

                agencies aren't even bothering to do the

                certification because we as a community have not

                been using this incredibly valuable tool.  But let

                me suggest to you that the way we can really make

                it a valuable tool is we can find a company that

                is accessible at the same time that we are going

                after the one that isn't.

                            For example, word is that the

                Blackberry is going to be accessible fairly

                shortly.  Then one can do FOIA requests and see

                which government agencies are buying inaccessible

                phones, which may be the iPhone.  And when the

                government agency tries to say well there is no

                equivalent product, we can say, oh, yes, there is,

                and point to that.  So I think that we can do

                these things and it will help change not only

                those specific instances, but the culture change

                that we need to have take place.  Because it

                really will be integration in the sense that we

                will be more integrated into the economics of the

                broader system.  I mentioned one or two other

                thoughts that -- just in terms of what we can do
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                to change, because once Laura talked about how do

                we plan an overall program, I got to thinking in

                that direction.  We have started recruiting

                attorneys general offices as co-plaintiffs to add

                legitimacy or, rather, to convey the legitimacy we

                already have.  And it's a dangerous way to go

                because there's always the risk they'll wander off

                the reservation and go with the wrong results and

                push for the wrong things so you have to cultivate

                relationships very carefully.  I keep thinking about

                tobacco when the Association of Attorneys Generals

                brought an action as a group, and, at least for now,

                I don't think any of us want to go to the

                Department of Justice for anything.  But there is

                the potential if we develop relationships with not

                one but a number of attorneys general so that at

                least they know us, we know them, we have

                confidence they're going to do the right thing,

                that there may be the opportunity for a similar

                case to go forward and put us on the map as

                legitimate.  So we need better tools.  We need

                stronger tools but we also need to use the tools

                we have and these were some of my thoughts on what

                we could do.

                            Marc Maurer:  Thank you.
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                            >>:

                            Marc Maurer:  Douglas Kruse, from

                Rutgers University.  Professor Kruse.

                            Douglas Kruse:  Certainly pleased to be here.

                Unlike a lot of the presenters, I'm not a lawyer

                but an economist.  Several years ago I was

                about -- preparing to make a presentation at a

                conference about some of my disability research

                and I asked a colleague of mine if I should

                mention at the beginning of my talk my own

                disability.  He said absolutely, without a doubt,

                you should not hesitate to admit that you are, in

                fact, an economist.

                            That's not the disability I was

                thinking about, but I said thanks for that vote of

                support there.

                            I -- let me add a few comments to the

                discussion.  I want to note I'm glad to hear I was

                contributing to the passage of the ADA Restoration

                Act by the simple act of not receiving a paper.

                And I'm glad to make similar efforts in the

                future.  Of course, I'm willing to do more than

                that.  I want to make a few comments here, some of

                which tie into the importance of flexible work

                arrangements.  There's both good news and bad
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                news In the current labor market.  Let me start

                with the bad news.  Recent trends in employment of

                persons with disabilities are pretty stagnant.

                There's been controversy over how to measure

                disability and how to assess the role of the ADA

                in employment trends.  Some research found drops

                in employment in persons with disabilities

                following the ADA and they claim this showed the

                ADA's accommodation mandate scared employers into

                not hiring persons with disabilities.  Some closer

                examination revealed a more complex story in which

                the employment trends depend on the disability

                measure being used.

                            One of the studies makes a pretty good

                case there may have been a brief drop off in

                hiring persons with disabilities in one or two

                years after the ADA was implemented in some states,

                but that effect quickly dissipated.

                            The problem is by almost all measures,

                the employment of persons with disabilities has

                not gone up over the past 20 years and it appears

                that the main culprit is the expansion of the

                disability income system, particularly SSDI with

                its many disincentives for employment.

                            Another bit of bad news is
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                occupational projections.  Working on a project in

                conjunction with Peter Blanck in the government

                grant area looking at matching up the Bureau of

                Labor Statistics occupational projections to the

                employment of persons with disabilities.  It turns

                out workers with disabilities are under

                represented in the fastest growing occupations,

                jobs like network systems analysts, and over

                represented in the occupations with the fastest

                rate of decline, blue-collar jobs, textile machine

                operators, jobs like that.  This is like at

                ten-year projections.  If there's no change in

                disability prevalence, persons with disabilities

                will lag in job growth about 86,000 fewer jobs

                than if they were equally represented across

                occupations.

                            Actually, one interesting thing about

                that, people with disabilities are overrepresented

                in one of the fastest growing occupations, which

                is home health aids.  Home health aids is a

                fast-growing occupation driven in part, as we know,

                by the aging of the population and increasing

                rates of disability.  Turns out persons with

                disabilities themselves are more likely or are

                more likely than in other occupations to be home
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                health aids.  About one out of seven of home

                health aids themselves have a disabling condition.

                So that's the bad news.  There is also good news,

                however.  One bit of good news is the growing

                importance of computers and new information

                technologies.  These technologies have special

                benefits for persons with disabilities as we all

                know, helping compensate for physical or sensory

                impairments, screen readers, voice recognition

                systems and increasing many workers with

                disabilities.  In early research, people with

                computer skills at the time of a spinal cord

                injury had a faster return to work and computer

                use enhanced earnings among people with spinal

                cord injuries.  Computer use seemed to eliminate

                the disability earnings gap.  There's a disability

                earnings gap among nonusers of computers.  People with

                disabilities who didn't use a computer had very

                low earnings, but computer use seemed to even that

                out.  So that's one bit of good news.

                            Another bit is the increased use of

                telecommuting and flexible work arrangements.  New

                information technologies have made home-based work

                more productive which have special benefits for

                persons with disabilities, particularly those with
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                transportation problems or medical concerns that

                require them to be close to home.  In addition,

                there's been growing interest in other types of

                flexible work arrangements that could help

                accommodate the needs of persons with

                disabilities, such as job sharing.  Persons with

                disabilities do seem to be generally in jobs

                allowing greater flexibility.  Data show, compared

                to workers without disabilities, workers with

                disabilities are about 40 to 50 percent more

                likely to be doing loam-based work for pay,

                50 percent more likely to be doing part time work,

                or in flexing contingent jobs.  They are, however,

                they are no more likely to have flexible work

                hours.  About one-third of workers with

                disabilities can choose when to begin and end

                work, which is the same as for workers without

                disabilities.

                            It's clear that workers with

                disabilities should have full access to standard

                full-time jobs not just the temp part time jobs

                and so forth but the growth of several types of

                flexible jobs is promising for enhancing

                employment of persons with disabilities of many

                people.
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                            Finally, there's good news in the

                growing attention to workplace diversity.  Most

                large corporations today have disabilities programs

                and a growing number are including disability as one of

                the criteria for a diverse workforce, not enough

                but more and more are including that.  Overall,

                that good news and bad news presents a mixed

                picture for the employment of people with

                disabilities.  Occupational trends are worrisome

                but with appropriate employer and government

                policies, persons with disabilities should be able

                to move into the fastest growing occupations.

                            What are those policies?  We explored

                those in a report released by the National Council

                on Disabilities this past October.  I coordinated

                a research team with colleagues from Rutgers and

                Syracuse Universities, including Peter, the

                University of Iowa and the Just One Break

                organization.

                            The demand side has a role to play.

                Companies can adopt best practices to replace

                recruiting, training, retention of persons with

                disabilities.  As many employers stress, it makes

                good business sense.  Persons with disabilities

                represent a valuable pool of human resources to
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                help fill the projected labor shortages in the

                next decades as we baby boomers start retiring.

                We received advice and guidance from a business

                advisory committee containing representatives from

                25 leading U.S. companies and an expert advisory

                panel.  We had their advice on a variety of topics

                or issue briefs designed to be short, standalone

                summaries of what we do and don't know in a

                particular area.  We chose 12 topics, seven on

                employment policies and practices, recruitment

                retention, employee development, work/life balance

                and alternative work arrangements, reasonable

                accommodations, corporate culture, universal

                design and self-employment.  And an additional

                five topics on other dimensions affecting

                employment, transportation, healthcare, education,

                housing in liveable communities and long-term

                services and supports.  And we also conducted two

                public forums at Jacksonville, Florida, and

                Milwaukee Wisconsin, and four focus groups with

                disability specialists.

                            The issue briefs -- I encourage people

                to go look up this report.  I'm glad to provide

                the link.  I think it is -- well, talk about

                hucksterism.  I had a major hand in this thing,
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                but I think it is a valuable compendium.  In

                particular, the issue briefs present a total of 31

                corporate best practices and 50 promising public

                policies and initiatives for employment of people

                with disabilities.  Some of the corporate best

                practices, including IBM and Microsoft, have

                centralized accommodations, so any costs of

                accommodations do not fall on legal department

                budgets.  When that happens, it helps overcome

                manager resistance to accommodations.  I don't

                want it to come out of my budget.  Hewlett Packard

                and IBM do targeted recruiting to find

                well-qualified persons with disabilities.

                Companies like General Motors and American

                Airlines work to change corporate culture by

                encouraging disability affinity groups for persons

                with disabilities.  Companies like Giant Eagle and

                Microsoft train all employees in sensitivity when

                they come in the door.  Those are a few of the

                best practices we found.  I anticipate labor

                shortages will cause more firms to adopt policies

                like these.

                            So what's the bottom line?  The report

                presents a fairly sobering picture of the barriers

                persons with disabilities still face, some with
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                regard to healthcare, transportation and corporate

                cultures.  But I was pleased to see the large

                number of policies and other facilitators that

                hold great promise for opening up employment

                opportunities.  I was struck by the number of

                cases we found in which employers report very

                positive experiences in employing persons with

                disabilities, often as a result of using the best

                practices.

                            My favorite quote -- the NCD wanted us

                to collect quotes, so I took off my economist hat

                and went out on the web and talked to all the

                people in the business advisory committee.

                Favorite is from a Pillsbury executive.  He said

                persons with disabilities tend to be very good in

                creative and innovative workplace environments

                since they have to be creative in coping with

                everyday disability-related problems.  I feel like

                my own creativity has at least doubled since I

                have been in a wheelchair.  I like the quote from

                an IBM executive who said that IBM had a policy of

                accommodating every employee, whether they have a

                disability or not.  It's just sound business

                practice to make sure every employee is as

                productive as he or she should be.  It should be
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                the rule for all employees, not just the

                exception.

                            That ties into what Chai was talking

                about, that hopefully, we're seeing transformation

                and reconceptualization of what it means to have a

                decent job, to change the background norm here

                that -- to extend the idea of universal design

                from a physical environment to an organizational

                environment that says jobs should be flexible for

                everyone and when they are flexible for everyone,

                accommodation to persons with disabilities don't

                stand out.  A lot of companies have bureaucratic

                norms where you're getting special treatment.  If

                you have an environment where accommodations are

                the norm, then people with disabilities will fit

                much more easily into that culture.

                            Marc Maurer:  Thank you very much,

                Professor Kruse.  We now have time for questions.

                            SPEAKER:  Andy Levy.  This is really

                a -- this is a really for Chai, and I know Dan

                will have some comment probably on this.  This is

                a case that has not been mentioned today but cuts

                across several of the panels has been the Buchanan

                case and the issue of attorneys' fees.

                            I know not many people really --
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                that's a subject dear to the heart certainly of

                lawyers, and maybe no one else, but I do suggest

                that the difficulty in attracting members of the

                private bar to bringing these cases and quite a

                few of the other problems that we've identified

                have been from the fact that the private Attorney

                General aspect of the ADA and the Fair Housing Act

                has really had its water cut off.  And I just

                would be interested in, Chai, whether there's been

                any attention given to that in the Restoration Act

                in your efforts and any other comments you have.

                            Chai Feldblum:  Okay.  So for those folks for

                whom Buchanan for some reason doesn't slip off

                your tongue, it's one of actually a series of

                Supreme Court cases where attorneys' fees were

                really pulled back for folks.  This particular

                one, if you ended up getting a settlement, you

                know, then you were not considered to have

                prevailed because -- right?  Yes, exactly.

                Because there were others on contingent fees.

                            So there has been an effort starting

                from about three years ago to overturn Buchanan as

                well as a bunch of other cases so that was from

                the civil rights community.  They've never been

                able to get a Republican really on the bill and

32

                         - Rough Draft - Afternoon Session -

                therefore, it hasn't moved very far.  They did

                actually just introduce it finally about two

                months ago, you know, and I'm pretty sure they

                fixed Buchanan in that.  I know they fixed a bunch

                of other pieces.  But I do not think that we will

                ever get something like that through and made law

                unless we engage in our own interactive process

                with the defendants, you know, to say, okay, what

                are your issues?  What are your problems?  Let's

                sort of figure out whether there's something that

                we think is going on that shouldn't be going on

                for you and then you give us something.  I mean,

                that's the way the political game works.  It's a

                very dicey situation because don't usually like to

                talk across, especially in this area.

                            But this has come up for me because in

                ADA Restoration Act, I believe we have to have a

                very strong, you know, regarded as prong that 

                the minute you show a nexus between the

                impairment and the adverse action, whatever it is,

                that's it, you're covered.  Now, that means

                everybody.  For the employers to buy that is a

                hard thing because it means everyone would

                potentially bring a case.  No matter how many

                times I say back to them, anyone can bring a case
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                right now under Title 7 they can argue they were

                white, blank, Hispanic.  I think we're making some

                progress on this.

                            But one of the things they come back

                on is well, these very frivolous lawsuits.  What I

                say in response to that is this bill, the ADA

                Restoration Act is not the place to have this

                conversation because the fact that this is an

                issue you have, that goes across any civil rights

                laws.  If you want to talk about issues with

                lawsuits, I have something I want to talk about

                too, which is attorneys' fees right?  So my

                argument back to them is not I don't hear you,

                you're wrong, you're crazy.  It's, you know what?

                Fine.  That's not this bill, but that is something

                we should move to.

                            That's where I'm at.  I stay

                optimistic in life generally, because otherwise,

                how the hell do you do this work?  I'm also

                optimistic about the long term.

                            Marc Maurer:  Who is this?

                            SPEAKER:  I do.

                            Marc Maurer:  And who is it?

                            >>:  Sorry about this.  This is Cathy

                Hagan from Minnesota.  Hi, Dr. Maurer.  Actually,
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                I have a comment first, and it's for Feldblum.

                I've heard you both many times both in disability

                rights and in gay rights action.  Your speeches

                always are like, oh, you know like the shaving

                commercials where they had the bracing shaving

                cream, you know?  They're always very energizing

                and I very much appreciate the fact that you're

                still out there pushing for us.

                            My question to you, though, is about

                the Restoration Act and I've heard various pros

                and cons of the language that is being used.  Do

                you think there's at all a chance that it will

                pass?  I mean, let's put it this way:  Given that

                even if it passed, you know, the president would

                veto it, we would have to go back through that, is

                there any chance at all that it would pass this

                year?  And, if not, would any new administration

                that was at all more liberal or something --

                            Chai Feldblum:  Sane, I think.

                            >>:  Okay, sane.  I'll say that.

                Would we have a better chance at that?  Or are

                there still too many things to be worked out in

                the immediate future for that to happen?

                            Chai Feldblum:  Andy Imperato is sitting here.

                He as well as a number of others have been very,
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                very active.  We have been working the last few

                months.  I actually think that there is at least a

                good chance we get this bill passed.  In fact,

                even this year.  Now, that's not a guarantee, I'm

                just saying that the work that's been done.  But I

                actually in answering that question, I want to go

                back to where Doug ended in materials of the

                accommodation just to sort of capture the piece in

                terms of the scope of the definition.  Yes, it

                would be great if every employee was accommodated,

                right?  Yes, it would be great if every customer

                got what they needed to enjoy the goods and

                services.

                            The fact is I believe we do need a

                reasonable accommodation component or a provision

                of auxiliary aids and services component that is

                part of a nondiscrimination law.  You know, and

                that is targeted to a certain group because I

                don't see them spending the money otherwise.

                Okay?  So whatever passes has got to ensure that

                that component stays strong.

                            Now, it might be, though, that for

                some other components like work scheduling, we do

                actually want it more universal and less targeted.

                I can tell you right now I would not write a bill
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                in which you pull out work scheduling.  It's a bad

                idea.  Conceptually, that's what's sort of in my

                head.  So I would say that we have very strong

                champions in Congress.  Steny Hoyer has taken this

                on as his thing again, unbelievable.  He's the

                Majority Leader and he has made this a priority.

                We are working hard to try to come to an agreement

                with the business community so that, in fact, it

                could go through the house and senate and be

                signed by the president.  And when the lead

                negotiator for the business folks said at one of

                our meetings, we have had five now, in like

                meeting three, he said why are you guys

                negotiating with us anyway?  Next year you'll have

                probably maybe a Democratic president.

                            Andy said number one we would like to

                have a bill that would work for everyone.  We want

                people to be hired.  So we are fine about having a

                conversation so long as we are having a reasonable

                conversation.  And the second thing is there are

                lots of other things we want to fix in the ADA

                besides the definition of disability.  So we would

                like to get this one out, then we can go back to

                include some pieces about attorneys' fees and

                other pieces.  I stay optimistic.  You know, but
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                that's because it's Friday at 2 p.m. so yesterday

                at 3 p.m., you know, was a harder moment.  So we

                will see.

                            Marc Maurer:  No damages, no attorneys'

                fees.  Except for the outrage of it, what is the

                incentive to take these cases?

                            Chai Feldblum:  There are damages in the

                employment arena and most times what happens in

                Title 3, Daniel can talk to this, you've got

                damages often in state laws.  So they combine a

                state law claim and an ADA claim.  But let me tell

                you, in terms of damages I can assure you that any

                time anyone ever says the word notification to me,

                I say oh, yeah, notification.  You mean we will be

                putting damages in, right?  Because, you know,

                so --

                            Marc Maurer:  Even if there are

                damages, then a lot of times the award of damages

                is what you might call sort of minimum.  One of

                the things that needs to be done seems to me is to

                find a way to demonstrate that the taking of

                liberty and property that sometimes occurs with

                respect to disability is a thing of sufficient

                importance to justify some amount beyond what the

                minimalists sometimes offer.  Disability, they
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                think, well, yeah, but we let you in, sort of, so

                why are you complaining?  Do you have any plans

                for that, any of you?

                            Chai Feldblum:  I'm going to have a question for

                Daniel that's sort of off of this.  But in other

                words, what you're asking is how do we change

                culturally?

                            Marc Maurer:  Exactly.

                            Chai Feldblum:  Yeah.  Yeah, yeah, yeah.  Well,

                you know, I think Daniel is correct in terms of

                saying don't look at this in terms of again this

                sort of special rates.  To my piece of -- we are

                all part of a community.  We are all members of

                this society.  So it shouldn't be any sort of

                grace that someone gets to come into someplace or

                use some goods or services.  Instead, it's if

                those goods and services are not fully accessible,

                that's some lack on the part of the person

                offering.  It's just sort of a shift in terms of

                the cultural understanding but I'd be interested

                in both the economic view and the litigation view.

                            Dan Goldstein:  I think from a litigation point

                of view, we have to be careful.  California has

                the dream law for us.  It's got not just damages

                but presumed minimum damages of $4,000 per

39

                         - Rough Draft - Afternoon Session -

                violation, and a thousand dollars per violation

                for the Disabled Persons' Act.  Doesn't that seem

                wonderful?  Then that starts being rather

                economically ruinous for some folks.  So what

                happens?  Well, some courts start saying, well,

                under the new act it has to be an intentional

                violation for there to be money damages.  And so

                then you start seeing when there are folks like

                Hubbard, who filed 500 of these cases at a time

                that the law of standing gets narrowed and

                narrowed and anywhere old.

                            So they're saying, well, but Hubbard's

                plaintiff in this one lives 5 miles away and

                there's a closer circle so he doesn't have

                standing.  And you get bad distortion, in the law

                of standing just the way the 4th Amendment got

                rewritten once there were a lot of drug cases.

                            And it's the point really, Dr. Maurer,

                that you talked about to some degree when you were

                saying that eventually the judges will keep using

                the language of integration but start ruling

                the other way.

                            So I think, yes, we need damages.  I'm

                certainly not disinclined to use the act to say

                well persons act in the right places and Target's
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                a great example of that.  And to -- actually a

                better example because it's a complete example is

                the phenomenal job that Amy Robertson did getting

                $13 million settlement out of K-Mart at a time

                when K-Mart was emerging from bankruptcy.  That

                was an amazing use of the act.  And I think they

                are about to do the same thing to Taco Bell.  But

                we're going to have to be careful, or what's going

                to happen is -- I'm not smart enough to know the

                answer.

                            Right now in Maryland, nobody is going

                to sue about a restaurant with a few steps no

                matter how badly Andy might like to go to the

                restaurant because they'll fix it while the suit's

                going on and then you don't get any fees under

                Buchanan so you wasted your time.  At the other

                end, a gazillion suits are getting filed in

                Florida for each one of these restaurants but with

                demand letters that say pay us $5,000 and we will

                go away and the judges don't like that and

                properly so.  And I'm not smart enough to know the

                answer to avoid those twin shoals.

                            SPEAKER:  I love the strategic

                thought, and all three of you are given to this.

                I hope that there are people that are looking --
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                you're primarily focusing on title 1 but I hope

                people are looking at Title 3 as closely to look

                on standing issue.  I think one of the issues that

                needs some attention on this is the website issue

                because, yes, a big corporate website needs to be

                accessible.  There's no excuse for it just like a

                big chain store needs to be accessible.

                            But what are you going to require of

                the small web provider in terms of what their

                requirements are?  This is where bringing everyone

                to the table at the outset, one of the best things

                that happened after the Air Carrier Access Act was

                passed, they brought to the table pilots,

                attendants, HIV, people with mental illness, the

                whole group was there and that drafted the

                regulations that were responded to.  This is what

                I think we're in need of right now with looking

                prospectively of where we might go with the ADA.

                            >>:  Definitely in terms of the ADA

                Restoration Act it does apply to all of the times

                so it is definitely something we have been

                thinking about in terms of application.  But I

                also think it's incredibly important to pick up in

                part of what you were saying this morning about

                the different avenues of achieving the end result.
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                So if the end result is a cultural change,

                litigation is only one piece and certainly,

                damages in litigation is one piece as opposed to

                if you start thinking about some incentivizing and

                education and -- law can be used in lots of

                different ways.  And I think we need to be

                strategic and creative in that broad range.

                            Dan Goldstein:  Laura on the small website thing,

                Brown Goldstein Levy has a website.  We are a

                small firm.  The website is accessible.  It didn't

                cost us particularly much to make it accessible.

                And there's nothing we wanted to do that we had to

                change or constrain because of that.  That's

                actually an area -- the website area I think is

                the easiest one from an economic point of view.

                It's one where the educational/cultural component

                is still so huge; where a witness could get up in

                front of the judge and say -- and he clearly

                thought himself the standard and the reasonable

                man standard -- and said, you know, judge before

                this lawsuit, I didn't know blind people used

                computers.  And that clearly in his mind justified

                an excuse.  That's a bigger problem for us there

                than the economics.

                            SPEAKER:  This is Mark, Foundation for
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                the Blind.  I want to publicly acknowledge and

                thank the National Federation of the Blind and

                Dan, you especially, for your work working with us

                and other organizations on advocacy.  This

                question's for all three, but especially from the

                advocacy your point of view.  The issue about

                making the case about market share is absolutely

                an important one.  It's one that certainly those

                of us who play around in the public policy area

                like to try to use.

                            Can you talk a little bit about how

                refined we need to be with data in connection with

                making that argument?  I think it's an excellent

                argument in principle.  I think often so much the

                data doesn't exist or at least it's not as rich

                and robust as we would like it to be to really

                hammer that point home.  But perhaps I'm wrong about

                that.  I would just be interested in your thoughts

                about that.

                            Daniel Goldstein:  You're right.  When I was growing

                up in the '60s, the bad guys kept winning the

                arguments because the good guys said we're the

                good guys so we win, right.  But we have to not

                just believe in our arguments, we need to make

                them.  It seems to me that, for example, going
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                back to the example of Kendall, the data can be

                found.  There's a national library service

                research study that shows blind people read five

                times as many books every month as sighted people

                do.  So you can talk about increasing the market

                share somebody talking about E books or accessible

                books.  You can find out from audible.com how big

                did their revenues jump when they made their

                website accessible to blind people so blind people

                could get books from audible.com.  So there are

                ways to go and make that argument and part of that

                means in terms of the culture shift just as, you

                know, the NFB spends a lot of time teaching blind

                kids they really are competent.  We have to

                believe in our arguments and go out and find the

                data as we would in any other kind of case.

                            Marc Maurer:  Questions?  Sorry.

                            Douglas Kuise:  I'll just mention briefly you're

                right.  There's a real data problem there that

                most companies don't know how many people with

                disabilities are in their consumer base.  They

                will know I'm sure the percent of women, percent

                of people over 50 and all of that kind of stuff.

                But don't know the percent of people with

                disabilities.  We did -- part of that of course
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                goes to the thorny issue of how you measure,

                disability which I have been involved with in

                the -- helping the Bureau of Labor Statistics

                design some questions that will go on monthly

                employment surveys, so hopefully later this year,

                the federal government will start reporting on a

                monthly basis the employment status of people with

                disabilities.

                            We did -- getting the questions put on

                later this year.  We did -- in doing this National

                Council on Disability report, we found a number of

                cases and talked to a number of companies who said

                one of the big benefits they found from forming

                disability affinity groups and making strong

                efforts to involve people with disabilities in key

                jobs was that in many of these cases, the

                employees with disabilities came up with great

                ideas for consumer products.

                            Here's a different way of fashioning

                this.  They were a great source of innovation.

                Like that quote from the Pillsbury executive, that

                people with disabilities in a number of these

                companies, they came up with some great ideas for

                products that went on to be big with consumers.

                Of course, a lot of the products that we have now,
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                the remote control that everybody uses, the staple

                of homes, was developed for people who were

                mobility impaired.  So I think there are a number

                of companies recognizing this and they recognize

                that, yes, there are a lot of people with

                disabilities in their consumer base but there just

                isn't sufficient data on that yet.

                            Chai Fekdblum:  I just want to add one.  I think

                it's useful to segment different things that we're

                trying to achieve because some of it we can

                achieve with just enough data and a desire and

                then other things, data and desire may not be

                enough.  So another project called Workplace

                Flexibility 2010, trying to have consensus-based

                ideas to make the workplace more flexible.  I

                heard the 80/20 rule which I had not heard before.

                I don't know if you heard before.  This woman was

                in Marriott for many, many years and she had put

                out a report to show that flexible work

                arrangements, based on the studies, made employees

                more productive, it was better for retention.

                Now, so that was their argument that employers

                should on their own as good business practice,

                right, do flexible work arrangements.

                            Actually, the data's a little -- not
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                so clear that it's just the flexible work

                arrangements that's doing this.  Plus we define in

                my project flexibility as also including paid

                short-term time off and paid extended time off.

                So she was very nervous that we were like muddying

                her report and she said to me don't I know there's

                the 80/20 rule in business.  Basically, if you get

                at 80 percent, then they go the rest of the way.

                They don't need the 100 percent, the data is

                totally -- now, they'll do that, they will use the

                80/20 rule if they otherwise want to achieve that

                result.  Let me tell you, if they don't, suddenly

                that missing 20 that's all you hear about.  So I

                do think it's about the combination of arguing

                that there is some utility to diversity.  There is

                some utility to the outreach and then the splash

                of data, you know?  And as opposed to some areas

                where that's not going to work and that's when you

                actually need the strongest stick of the law.

                            But my sense is that we have so often

                just gone to the strongest stick of the law as our

                default and what we need to do is start segmenting

                more carefully when do we need the sharp stick of

                the law, heavy hand of the law and what do we want

                as a more cooperative, involved data, plus a little
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                effort?

                            Marc Maurer:  What do you say we take

                one more and then break?

                            SPEAKER:  Bob Dinerstein.  One of the

                things that I'm really interested on the looking

                at the entire work environment and getting not

                just the employer but other employees to be

                sensitized to issues of disability and it's

                because of this, I think, one of the problems we have is

                that we really, despite the existence of the social

                model, we really privatize disability.  When we

                look at it in employment we think of it as

                something between the employee and employer.  We

                have privacy and other restrictions which require

                that.

                            But the problem is that other

                employees are not often part of that picture in

                terms such as adjustments that they might be willing

                to make.  So, for example, if we think of the case

                that looked at seniority systems that are bumped,

                where people are bumping even against them for

                reassignment.

                            What if other workers thought

                seniority matters to us, but we would be willing
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                to think about an exception to the seniority if it

                was actually an accommodation for persons with

                disabilities?  So I'm wondering whether anyone

                knows either in a unionized workplace, whether any

                of those conversations are going on?  Because I

                worry that to the extent they have come up as either or

                with respect to innocent nondisabled employees, we

                lose in those cases.

                            Chai Feldblum:  I can tell you that from the

                union perspective, they're not at all thinking

                that if you say it's because of disability that

                that -- then their seniority thing should be

                changed right?  If this is correct, I think you're

                very much correct that we need to engage the

                workplace in a more holistic manner to say -- and

                sort of heard this before, but how do we make this

                work for everybody?

                            So I might need this accommodation

                because of my disability and you might need

                something because you've got an aging mother and

                you might need it because you got a kid, okay?  At

                least this is what we have found in terms of the

                flexible work arrangements, that if you do things

                in a more team approach, you can get some things

                done better.
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                            Now, sometimes laws can stand in the

                way of that because they're trying to -- they were

                passed for one reason and now it's going to be

                under mining that effort and we still have

                prejudice out there.  So they might decide I just

                don't want someone with this medical condition.

                So I actually think that is the way to go.

                Acknowledging some of the issues of prejudice and

                addressing those, I actually think that some team

                approaches just make senss to me.

                            >>:  What you say about coworker

                attitudes is certainly important.  There's not

                much data on that.  There are some psychological

                experiments showing that people express certainly

                express some prejudice, reluctance to work with

                persons with disabilities, especially it turns out

                if they're going to be in a team-based bonus

                system.  They're worried that the person with

                disability is going to drag down their bonus.  So

                that's some of the attitudes that have to be

                overcome.

                            There's an awful lot of good data on

                this, I should mention that another research

                project is a study of disability in

                corporate culture where we're working with -- funded
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                on a grant from the office of disability

                employment policy-- where we work with a number of

                large companies to do intensive case studies of

                companies, their corporate culture with employee

                surveys surveying not just employees with

                disabilities but their coworkers and managers to

                try to establish a good sound case study

                methodology for looking at the role of attitudes

                and corporate policies and practices more

                generally.  So I hope we have a better answer to

                this in a year.

                            Dan Goldstein:  In terms of where we have to go

                in culture, this is a down note on which to break,

                but might as well deal with reality.  We got a

                call I guess it was about 18 months ago, maybe 24

                months ago from an insurance defense lawyer in

                western Pennsylvania.  He had just lost a case in

                which he was defending the grocery store.  What

                happened was the shopper came along and at the end

                of the aisle, the bag boy who was blind was

                heading towards the bathroom and she tripped over

                the tip of his cane and she sued on the theory it

                was negligent for the employer to allow the blind

                bag boy to go to and from his place of work to the

                bathroom unaccompanied.  The jury -- the judge
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                submitted the case on that basis and the jury

                returned a verdict for the plaintiff on that

                basis.  The good news is the -- first time we ever

                wrote an amicus on a motion for a new trial.  It

                did get thrown out.  But we've still got a way to

                go in terms of the attitudinal issues.

                            Chai Feldblum:  Don't end completely on the down

                note, okay?  Can't let you guys go on your break

                on that.  I just want to say that I think it was

                two weeks ago I spoke at the National Association

                of Law Placement which is the main group doing

                placement of lawyers.  The management partners and

                EEO folks from the law firms.  They had their

                first plenary session to do disability and sexual

                orientation and gender identity.  This is my two

                areas, right?  But what was amazing was that with

                both of these areas, there is a sense of

                discomfort.  Certainly in terms of gender

                identity, a sense of how do we have these

                conversations?  And it was a phenomenal session.

                It was just me with this partner sort of having a

                conversation and I was just able to get across

                such amount of information and a sense of

                possibility, you know, that not to be scared, so

                absolutely we have both of those stories going on
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                right now and that's why we're all here to keep

                working.

                            Marc Maurer:  Well, now, but blind

                people do get a chance to participate in the

                workplace even in Pennsylvania, right?  I think

                that there are certainly lots of misunderstandings

                but I think we're further along than we were so

                let's break for 15 minutes.  There will be cookies

                available for those who didn't get enough at lunch

                and there's plenty of coffee.  So thank you.

                            Lou Ann says there are

                announcements.

                            SPEAKER:  I have certificates of

                attendance for William Richardson and Eve Hill.

                You want to meet me in the hallway outside the

                auditorium?  We have copies of Blind Justice and

                The Man And The Movement for sale on the table to

                the right of the registration area during break.

                Thank you.

                            (Recess)

                            Marc Maurer:  Next is panel 4,

                restoring the ADA and beyond, disability in the

                21st century.  We have Robert Burgdorf, who is

                Professor of Law at the University of District of

                Columbia, David A. Clark School of Law.
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                Commentators are John Kemp, who is a principal at

                a law firm in DC, and we have Andrew Imperato.

                Robert Burgdorf has been recognized by the

                United States Supreme Court as the drafter of the

                original ADA bill introduced in Congress in 1988.

                In 2004, he wrote the National Council on

                Disability report Righting the ADA, which provided

                the basis for the ADA Restoration Act bills

                introduced in the 109th and 110th Congresses.

                            Professor Burgdorf has written

                extensively on the rights of persons with

                disabilities.

                            John Kemp has over 45 years of

                experience in the disability rights movement.  He

                serves as a board member on many of the nation's

                leading disability and nonprofit organizations and

                is a cofounder of the American Association of

                People with Disabilities.  Mr. Kemp has served on

                the Department of Health and Human Services

                Medicaid Commission and currently serves on the

                State Department's Advisory Committee on Persons

                with Disabilities.

                            Andrew Imperato has served on a number

                of disability issues advisory boards including the

                Maryland Statewide Independent Living Council, the
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                Ticket to Work and Work Incentives Advisory Panel

                to the Social Security Administration, and the

                executive committee of the Leadership Conference

                on Civil Rights.  He is an advisor on disability

                market and accessibility issues to leading

                businesses such as Microsoft, IBM and Verizon.  We

                start the panel with a presentation by Robert

                Burgdorf.  Here he is.

                            Robert Burgdorf:  Thank you very much.  I am truly

                honored to be part of this panel with two people

                whom I not only deeply respect but whom I consider

                friends.  I'm also very honored to be a part of

                the esteemed group of speakers who have been

                presenting.  On top of that, I'm delighted to be a

                part of the symposium named after one of the

                giants on whose shoulders the rest of us stand.  I

                have some concerns, though.  I listened to all of

                the excellent comments and the excellent

                presentations that were made and I was taking my

                pen and crossing out parts of what I had expected

                to say.  So I thought maybe I could get by with

                just coming here and saying what they said and

                then stopping.  But at the other extreme I once

                heard the Dean of my law school make a public

                presentation where he said knowing I'm a Law

56

                         - Rough Draft - Afternoon Session -

                Professor, you're probably expecting a long and

                boring harangue.  Then he said, I think it best

                not to disappoint you.  And he went on and made a

                long and boring harangue.  So I thought maybe I

                should begin reading to you from the 67 pages of

                the paper that I've gotten done so far with lots

                of footnotes.  But I decided against that.  What

                I'm doing instead is trying to hit a few

                highlights of some ideas that I have and maybe a

                different spin on some of the things you've

                already heard about.

                            I made the mistake of saying yes when

                I was asked to talk about the future.  I don't

                have any particular skills at looking into a

                crystal ball.  I would note that the

                Nobel Prize-winning physicist said predicting is

                very difficult, especially about the future.  I

                also read that someone wrote the future is an

                opaque mirror.  Anyone who tries to look into it

                sees nothing but the dim outlines of an old and

                worried face.  I'm afraid that is only too true.

                I worry about sometimes getting too abstract so I

                wanted to start with a little story about a

                Baltimore fellow.  I used to live in Baltimore

                from the mid '70s to the mid '80s.  This is a
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                story about a client I had.  His name also

                happened to be Bob.  And he was a jazz musician.

                            Now, he was the epitome, maybe even a

                stereotype of a jazz musician.  He was a

                trumpeter.  He also dressed in black.  And this

                was before there were GOBS.  When he talked about

                people, he always referred to cats or chicks.  He

                was constantly saying dig this and dig that.  But

                Bob had found his niche in life.  He played the

                jazz trumpet.  But then life gave him a rough

                break.  He developed multiple sclerosis and he

                started to lose his physical abilities for

                manipulation, for fine-tuning kind of things and

                he realized he wasn't going to be able to play the

                trumpet anymore.

                            But Bob didn't give up.  He went back

                to school and got a degree in counseling and he

                got a job as a parole counselor in the state of

                Maryland.  And he apparently was very good at it.

                He was well liked.  He was able to connect with

                the parolees.  He had a problem, though, as time

                went on which was his hand began to shake more and

                more and he could not hand write his reports,

                which was the big product that he had to produce.

                So he went out on his own, bought himself a tape
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                recorder and tape recorded all of his parole

                reports.  All he needed was for the department to

                have them typed up.  The department refused.  It

                waited until his probationary year was up then it

                fired him and wrote him a little note that said,

                you are being terminated because your disability,

                multiple sclerosis, prevents you from hand-writing

                your reports.

                            Now, imagine coming into a law office

                as the client and if you think or imagine it had

                said because of your race, you've won your case.

                You'll get to the jury, you'll win your case.  It

                said disability.  Now, this was before

                there was an ADA so that presented us with one

                problem, which we had to find some federal

                financial assistance in the department which

                turned out to be a pretty difficult thing, track

                the federal money that got into the state and get

                it down to that level.

                            The other problem, though, was how the

                disability law reads.  It was Section 504 that we

                have talked some about.  The fact is I would have

                wanted to be able to just show the note, this

                guy's been discriminated against because of

                disability and that should be all we have to show.
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                            But that's not what we have to show.

                We had to show that he had a disability, that it

                was -- that it limited a major life activity and

                that he was qualified for the position.  Well,

                that opened up all sorts of things, including all

                kinds of discovery into his medical background

                which included some psychological counseling that

                he'd had at one time and he didn't really

                want to get on it, but also it might surprise you,

                but some jazz musicians actually use drugs.  And

                there was some of that in his background.  And he

                had been treated and he didn't want any of this to

                get known.

                            Well, this lawsuit started dragging

                on.  And I eventually assigned a couple of other

                lawyers that I worked with to try to push it on.

                But the discovery continued, the motions to

                dismiss continued, they accused him of not having

                a disability, of not being qualified.  In the

                meantime, his condition was becoming worse.  But

                even worse than that, he couldn't stand not having

                a job.  He couldn't afford it for one thing, but

                he was devastated.  We tried getting him a job

                with a social service agency.  It was actually an

                agency related to employing people with
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                disabilities.  They gave him a job of stuffing

                letters, which was a great thing for someone

                without manual dexterity to be trying to do.

                            In any event, the end of the story is

                I was out visiting my relatives in Indiana over

                the Christmas holidays and I got a call.  Bob had

                tape recorded a suicide message and taken an

                overdose of drugs.

                            I tell you that not to bring you down

                at the end of the day, but the work that we talk

                about in this movement we're in really is

                important.  It has life-and-death consequences for

                people.  It really can change the quality of their

                life.  It can change how they go about their

                future, what their chances are of being successful

                in life and I never want to forget that.  I kind

                of take Bob with me.  We're talking about some

                esoteric issue in the language.  I'm thinking, how

                would it affect Bob?

                            So, having talked a little about Bob,

                I do want to talk on a more conceptual plane, and

                I want I want to talk about Jacobus tenBroek.  I'm

                somebody who seems like whenever I write any kind

                of serious article or book has to have a quotation

                from Professor tenBroek in it.  So I'm not only a
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                great admirer but somebody who realizes the debt

                that we owe to his thinking.  There's been a

                really admirable amount of discussion.  I love the

                video.  I appreciated Michael Stein's discussion

                of tenBroek's jurisprudence.  I pulled out four

                points from his writings that have been

                particularly helpful to me and I just want to

                mention those quickly.

                            One of those is the guiding star, the

                sort of where are we trying to get to?  This will

                all lead back, talking about the future, because I

                don't think I can know anything about the future

                without some idea where we're trying to get to.

                Amazingly back in 1966 this guy told us basically

                where we're trying to get to and that's the

                guiding star of integration and full

                participation, the ultimate objective of

                disability rights advocacy.

                            The second thing is his perception of

                people with disabilities as, quote, normal people

                caught at a physical and social disadvantage.

                That turns out to be incredibly important in a lot

                of ways, including the definition of disability

                which I'm going to talk about a bit in a few

                minutes.
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                            The third thing is the difference

                between the deficits that are incident to

                disability and those imposed unnecessarily by

                society as an outgrowth of negative attitudes and

                misdirected practices.  We touched on all this

                already today.

                            Lastly, which is perhaps the most

                obvious, the use of existing legal precedents and

                theories to try to establish, expand and enforce

                the legal rights of people with disabilities, that

                right to live in the world that we've talked

                about.  The connection between his principles and

                the ADA Restoration Act and the definition is too

                often society has and judges share the perception

                that there really are two sharply distinct groups

                in society, those with disabilities and those

                without.  TenBroek would have none of that.

                            We're all regular Janes and Joes.  We

                have differences.  All kinds of differences,

                differing degrees of differences, but we're all

                basically human beings and all trying to get sort

                of in the same general direction.

                            Unfortunately, the way disability

                rights law has turned out is consistent for the

                sort of general perception in society that if you
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                want to live in the world, you have to be ready to

                explain and defend and justify your right to be in

                the world.  Instead of thinking to my example

                above, the employer should be explaining,

                defending and justifying its reasons for keeping

                somebody out.  And that's what's gone seriously

                awry.

                            It's been exacerbated by the way the

                courts have treated the definition of disability.

                This morning, Bob Dinerstein read a bit from the

                Righting the ADA.  That's R-I-G-H-T-I-N-G.  A

                report I did for the National Council on

                Disabilities.  I want to talk a little bit about

                that and make just a few points.

                            In 2002-2003 the council asked me to

                write a paper summarizing the Supreme Court

                decisions dealing with the ADA and then they asked

                me to write another section of that paper talking

                about the implications of the Supreme Court

                decisions dealing with the ADA.  And after I did

                that, they and other people who read this sort of

                summary said we got to do something about this.

                So the council held a series of meetings.  Some

                people in this room participated trying to ask

                people these stakeholders with disabilities, the
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                ADA stakeholders more generally, what needed to be

                done.  And out of those discussions and

                refinements and proposals eventually we came up

                with something we called an ADA Restoration Act.

                            Now, it is not the same nor even the

                same scope as the ADA Restoration Act bills that

                are presently pending in Congress, but they are in

                large part based on sections of that report.  And

                I wanted to first of all mention, we've touched on

                this a little bit, the other issues, the

                nondefinitional issues that are in the National

                Council's Restoration Act report.  It includes the

                Buchanan case that we talked a little bit about,

                which the Supreme Court rejected something called

                the catalyst theory, that allowed people to get

                attorneys' fees and litigation costs, which

                severely restricted the ability to get those kinds

                of costs.  Another case, Barns, the Supreme Court

                cut back on punitive damages.

                            Basically, it said there are no

                punitive damages under Title 6 of the Civil Rights

                Act, Title 2 of the ADA, and Section 504 of the

                Rehabilitation Act.  The Chevron case, or should I

                throw my hat in the ring and try to say that

                name -- the Supreme Court upheld the idea of
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                dangerness to self as being a reason to keep

                people out of jobs.  In US Airways versus Barnett,

                Supreme Court decided there should be a

                reasonableness standard about reasonable

                accommodation that's separate from the undue

                hardship limitation that we spent a lot of time

                crafting as a compromise to answer the question

                how far do you have to go?  If all judges and even

                employers can just decide what they think is

                reasonable and substitute that, you have to

                litigate a lot of things and if the judge's view

                of reasonable is somewhat different, as often it

                is, you don't get your reasonable accommodation.

                            Finally, the US Airways versus Barnett

                case in which the Supreme Court ruled seniority

                systems typically take precedence over the

                reasonable accommodation rights of an employee

                with disabilities.  Okay?  All those things are in

                the Restoration Act that would be drafted and put

                into this report, Righting the ADA.  If you're

                interested in the report, I held myself back when

                Bob was reading this morning from jumping up and

                yelling brilliant, brilliant!  But it is on the NCD

                website under publications, 2004.  The definition

                issue we've touched a lot on.  To my mind, it's a
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                form of really miserliness.  As one of the

                justices said -- Stevens, thank you.  The whole

                idea of making it as technical and as narrow as

                possible to show that you have a disability, I've

                often imagined somewhere there was a judicial

                conference and the judges were in one of the

                sessions focused on, you know, there just are too

                many of these laws trying to grant people

                equality.  You know, we're going to run out of

                equality if we don't ration it.  So how do you

                ration it?  The fact of a narrow definition of

                disability is completely contrary to the whole

                notion that if anybody gets treated differently

                because of physical or mental impairment, they

                should be able to argue about it.  They may not

                win.  Maybe the other covered entity may have a

                good argument, may have reasons.  But we don't

                even get that far.  We get thrown out of court.

                97 percent of employment cases get thrown out of

                court.  And we can't have that many clients who

                are off the wall and that many attorneys who are

                taking these cases.  There's something severely

                wrong there.

                            And I'm really delighted that the

                disability community and the Congressional sponsor
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                decided to take some things out of this Righting

                the ADA report and introduce some legislation.

                I'm more delighted that Chai and some of the other

                people, Andy in particular, have been playing a

                lead role in trying to negotiate.  I chime in

                every once in a while about legislative language,

                but these people do the hard work of negotiating

                and arguing with people and having to listen to

                these ridiculous things that -- I shouldn't say

                that.

                            Okay, I wanted to highlight a few

                things, though.  Righting the ADA report was just

                focused on Supreme Court decisions.  There are a

                lot of other things that are still wrong about the

                ADA and I just want to mention a few of those.

                One of those has to do with if you file an ADA

                case and you're also getting disability benefits.

                A number of courts have held you are precluded from

                your ADA case because you can't be qualified

                because when you apply for those benefits you said

                I can't work, so if you can't work how can you

                possibly be qualified for the ADA job -- for the

                job you're suing for under the ADA?  In a case

                called Cleveland versus Policy Management Systems,

                the Supreme Court tried to fix that a little.  It
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                said there was no presumption that those two

                things were inconsistent but it left open that you

                had to offer an explanation.  I'll give you the

                explanation.  Somebody's been fired from a job

                because of an impairment and a person goes to an

                attorney who says well yeah I think we may have an

                ADA case here.  The person says, I don't have a

                job what am I going to do in the meantime?  We

                also do social security disability work

                and it would be a good idea for you to file for

                that.  And if you win your ADA case get your job

                back, stop taking the benefits.  You wouldn't want

                to do that.  It turns out if you apply for those

                benefits, you may be precluded.  There's now a

                split of authority on that.  I think the EEOC and

                the Social Security Administration both say the

                two programs are different.  The purposes of

                asking the questions is completely different.

                Thank you.  I want to skip a whole bunch.  I have

                a whole bunch.  I want to get to a little bit

                about the actual future.  I was trying to stretch

                from the present to the future and I stayed too

                long in the present.  Perhaps one of my key

                comments builds on some things that have been said

                today.
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                            Back in 1986 I caused something of an

                uproar at a PBA conference when I said that the

                disability rights movement was too wimpy.  We have

                had all sorts of demonstrations, we have had

                Gallaudet, people going up the capital steps out

                of their wheelchairs and the -- how can I say this

                quickly? -- I think we still don't have the kind

                of forceful, responsive, powerful, effectual

                disability rights movement that I wish we did

                have.

                            I had a bunch of examples here of

                things that have happened to us, not the least of

                which is the Williams case in which the Supreme

                Court said yeah we're going to take a narrow

                interpretation of disability.  The UN convention

                is a great example.  Why in the world aren't they

                signing on to our human rights treaty?  Last week

                Justice Kennedy was talking about a man with

                mental illness.  He said there are 90 percent of

                people with mental illness to could get 90 percent

                on a bar exam.  Will he pay a price?  I doubt it.

                The Justice Department came out in opposition to

                the ADA Restoration Act.  Why can all these things

                happen and we as a movement aren't cohesive enough

                and strong enough to have a voice that maybe
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                scares some people or makes them back off or at

                least think twice before some of these things

                happen?  The last thing I have time to do, I have

                a whole bunch of little examples of things that we

                can think about in the future but the whole area

                of technology is amazing.  We stand on the verge

                of not only identifying genes but changing genes.

                They can now put the gene of a flounder in a

                potato to keep it from being hurt by frost.  There

                are all sorts of examples of things that are being

                done genetically.  It raises some scary problems.

                            There's a bill in England that would

                make it illegal for people involved in in vitro

                fertilization to choose a deaf embryo.  Too often technological

                advances turn out to be a two edged sword that we

                approve things and cause problems.  Somebody was

                talking to me and I think NFB is involved in this,

                the cars that are too quiet.  It's a good technological

                advance and yet it may kill some people if we

                don't figure out how to deal with it.  I'm not a

                technician, but there are lots of examples like

                that.  And some of it's really flat-out scary.

                            The parents who used medical treatment

                to keep their -- sterilize their daughter, cut off
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                her breasts and make sure she didn't grow and

                stays at 63 pounds her whole life.  I asked

                myself, what if they had grafted some antlers on

                her and used her for a hat rack?  Treating a

                person as if it's a parent's prerogative to do

                whatever they want to with them?  I thought we had

                laws on that.  The other side of that is we've got

                to help parents more as a society.  We need more

                care and all kinds of services, we need better

                counseling.  There are all kinds of things like

                that.  I think I run out of time.  I'm sorry I

                didn't get enough into all of my weird futuristic

                visions but I've got two good commentators who can

                make their own additions to my meager offering.

                Thank you very much.

                            Marc Maurer:  Thanks to Bob Burgdorf

                and Andy.  It's a pleasure to be with my friends

                and respected colleagues.  John Kemp.

                            John Kemp:  Thank you for extending

                an invitation there and to all of you at NFB and

                all of my friends here, Cathy, Madam Secretary,

                really great to see you.  Real leaders in this

                room.

                            I'm daunted.  I'm partner in a law

                firm in Washington, D.C.  I'm a partner in a law
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                firm in Washington that is growing a disability

                law practice and I feel like I'm the outer ring of

                the core good lawyers that are there where I've

                spent a lot of time talking with companies and

                consulting with companies primarily about their

                hiring practices and their technological

                applications.  So my comments will drift into that

                area.  And I'm not burdened by being here this

                morning.  Unfortunately, it was my loss, but I

                have nobody to apologize to if I repeat so I'm

                sorry and I come here and will probably trip over

                some of the things that other people have said.

                Imagine that you learn of a job announcement made

                in Second Life.  And it's because somebody told

                you and you might be blind, that there's a

                company, a real company in Second Life, a virtual

                world, that is posting and putting forth job

                announcements and you're supposed to assume an

                avatar, create your own identity, apply for the

                position, conduct the interview, as an avatar much

                yourself and you may or may not be who you say you

                are.  You may not appear to be anything like you

                are in real life.  Is that unreal or is that real?

                That is real.  There are four companies that are

                now conducting interviews in the virtual world
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                posting job descriptions and conducting interviews

                through an avatar.  They will gladly say they are

                quite accessible to people with disabilities.

                Second Life is not accessible to people with any

                visual disabilities and maybe other types of

                disabilities.

                            So how disenfranchised are we going to

                be in the future?  Probably more and more unless

                we somehow resolve the very difficult problem that

                we're facing with regard to employment

                opportunities, social networking, commerce, buying

                things.  I know Bonnie loves to shop.  Can she

                possibly get on line and buy all those good

                things?  It's going to be a matter of -- including

                self-employment and entrepreneurship.  Then

                amongst our own community, some of us have worked

                for united cerebral palsy.  They are undertaking a

                big sky project.  They are all about a national

                effort to create a new vision of the future for

                people with disabilities right off their website.

                Some of this is extremely good and powerful.

                Other parts are very scary.

                            They talk about a vision where

                disability can be accommodated to the extent that

                it's no limitation whatsoever.  Technologically,

74

                         - Rough Draft - Afternoon Session -

                that's great.  We face fewer and fewer burdens.

                But as we are trying to talk about being proud of

                who we are with people with disabilities, they are

                talking about the disappearance of disability and

                all of a sudden all of the pride and honor that we

                are growing in ourselves as a movement seems to be

                dissipating.  It's catchy to come up with phrases

                like "affluenza."  Wealth and abundance drives new

                patterns of disease and disability.  Biobricks.

                Genes, proteins and cells designed to build new

                organisms and tissues then issues, kind of like

                Bob was talking about.  Body hacking.  Cool

                prosthetics.

                            No, I don't have cool prosthetics.  My

                arms aren't the coolest ones.  I wear artificial

                arms and legs.  I get on planes a lot and someone may

                be sitting next to me saying, you know, they make

                hands now, don't you?  Well, there's the power of

                television, now we have a real smart person who

                knows nothing about disability but is going to

                tell me what I need to function in this world.

                That's welcome to our world of disability.  Issues

                about deep cognition from this notion of big sky

                and what the future is going to look like.

                Neuroscience adds to sensory technology that gives

75

                         - Rough Draft - Afternoon Session -

                us new sense organs, magnetic touch and me with my

                prosthesis being able to feel temperatures.  Gosh,

                I guess that's great.  I learned enough to figure

                out when something might be cold and something

                might be hot.  There are off label lifestyles.

                It's very hip, done with the institute for the

                future.  Everybody loves this stuff, except we're

                sitting there thinking how does this play to the

                disability community and does it really build on

                who we are as individuals?  And it doesn't.  It

                appears to be a little bit scary and a little bit

                disrespectful.  And then finally the one I

                really liked is -- this is the post 60 age cohort,

                which is also called the super fit, the

                replaceable parts people, 80 is the new 50 and the

                working old.  All of which is very clever.  Very,

                very clever.  But it does affect our culture.  And

                I think Andy will talk about that.

                            I spend a lot of time talking about

                culture and I talk about a lot of issues with

                companies, but the Second Life one and the movement

                in this area does cause me some concern.  I caught

                the tail end of the previous group and I don't

                know who asked or commented on the market share of

                blind individuals being able to access a site and
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                now that's gone up.  I need to find out if there

                is good data about that because most companies

                can't seem to find any of this.  Get ready for the

                Second Life and the virtual worlds because that's

                the way we are going to go about our lives.  The

                UN convention has brought tremendous interest to

                major global corporations.  Big blue and other

                companies are very interested in what's going to

                happen and how those 10 or 12 articles that

                reference ICT, information and communication

                technologies play to their business.  And they're

                very interested in trying to make their websites

                as accessible as possible and be able to

                communicate effectively with their audiences

                around the world.  But it is something that has

                brought a lot of attention.

                            The internationalism of law I think is

                also one that I would like to put forth and I

                don't know if it was mentioned earlier, so forgive

                me if it was raised, but a very interesting case

                out of the UK under the Disability Discrimination

                Act.  It's called Latiffe versus PMI.  And of

                course we're all talking about the Target case.

                The companies in the U.S. are jumping up and down

                about Target and all I can say is go, go, go, NFB,
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                got them on the run.  Keep the heat on, because

                they are paying attention to these.

                            A blind systems manager is employed by

                Procter & Gamble in the UK and sought a

                certification as a project management

                professional, a PMP.  The PMP qualification is

                managed by PMI, which is the project management

                institute, a not-for-profit in Pennsylvania.  In

                the U.S.  So PMI made the study materials for the

                examination only marginally accessible.  While

                Miss Latiffe did pass the online examination

                administered by PMI, she had to endure significant

                challenges in doing it.  She filed a complaint

                with British employment tribunal.  Even though she

                was successful in passing the exam, she had such

                difficulty in taking it and didn't achieve as high

                a score as she felt was appropriate, she alleged

                that they had violated the DDA by engaging in a

                contract with a US-based company.  She sought

                monetary damages and was awarded 3,000 pounds.

                One of the primary foundational issues was

                jurisdiction.

                            PMI argued acts in question took place

                in the United States while Latiffe took the

                position that the discriminatory acts had their
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                effect in the UK and the British Court concurred

                with her analysis.  It has gone on appeal and she

                succeeded in upholding the appeal.  This case is

                one that now connects countries around the globe

                looking at these kinds of issues.  These are the

                implications of accessible technologies and

                accessible testing by corporations around the

                country.  I think we've kind of boxed ourselves in

                at times on the disability argument.

                            I'll be done in one minute, I swear.

                In that we've made -- put ourselves in a box.  I

                think that companies today are really more

                interested in looking for talent than they are

                trying to pick on folks with disabilities.  But I

                think the arguments were made ten and 15 years ago

                on some of the employment discrimination cases by

                attorneys doing their jobs.  They throw out all

                the defenses, say this shouldn't happen and they

                got a court to believe it and the Supreme Court

                ultimately bought into it and I think they're

                doing high fives in the back room saying my God, I

                can't believe we won these cases.

                            I think it is time we go back and

                correct the action and Chai and Andy and Sandy and

                others who are really on the front lines of
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                negotiating this with Bob and others are doing

                us a great service by looking business in the eye

                and saying you got to make this right and you got

                to do it now.

                            I guess when I think about -- Andy

                will talk about culture.  This is about us being

                proud of who we are.  I would leave you with this:  We should be expecting more.  We

                should be expecting more and getting more from

                companies, from our governments and from

                ourselves.  We should be expecting more and

                getting it.  Thank you.

                            Marc Maurer:  The second of our commenters is

                Andrew Imparato.  Here's Andy.

                           Andrew Imparato:  Thank you, Dr. Maurer, for having

                us.  I have lived in Baltimore since '94.  It's my

                first time in this building, but I'm looking

                forward to coming back more and I've been really

                impressed with the conference that you-all put on.

                I'd like it if we could all thank NFB for their

                leadership.

                            I do want to say I'm kind of the

                second-generation disability activist on this

                panel.  I graduated law school in 1990 when the

                ADA was enacted and I inherited a legacy from a
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                lot of work by Bob Burgdorf, John Kemp and a lot

                of others in the room so I want to acknowledge

                you-all.  You've paved the way for more equal

                opportunity for my generation and the generations

                to come and we are very grateful for that.  That's

                my relative view.  I'm not feeling as young as I

                once was.  I guess I just want to give a metaphor.

                I want to get into the Q and A.  The whole ADA

                restoration issue goes back to a metaphor I've

                heard Pat Wright use, which is the ADA is a floor

                of equal opportunity and that we have to build a

                house based on the principles that underlie the

                ADA.  ADA restoration to a large extent is just

                about restoring that floor.

                            If we get ADA restoration passed, it's

                not going to dramatically change our employment

                outcomes.  Not going to make the Supreme Court all

                of a sudden get disability rights from a

                constitutional perspective.  They're probably

                going to try to monkey with the new legislation.

                But it is important that we restore that floor

                because what we have right now is our baseline

                leaving out huge parts of our population and it's

                unclear where that's going to end.  We had an 11th

                Circuit case where somebody with an intellectual
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                disability who was on social security disability

                insurance was told that he wasn't disabled enough

                to bring a claim under the ADA.  So I wouldn't be

                surprised for a high-functioning blind person to

                be told you're functioning so well and technology's

                advanced so much that you're not really limited in

                a major life activity and on and on and on.

                            Some people in this room may feel like

                they don't really have something at stake in this

                ADA restoration issue because it's led by people

                with epilepsy and diabetes and other conditions

                that are kind of showing up the most in these

                court decisions.  But I really do feel we all have

                a stake in restoring the baseline, restoring the

                floor of equal opportunity.  And turning to the

                future and kind of building the house, I want to

                acknowledge Bonnie's leadership on the issue I'm

                about to talk about, which is I feel the biggest

                issue that we face in building a house that is

                consistent with equality of opportunity, full

                participation, independent living and economic

                self-sufficiency are our four largest federal

                programs that serve people with disabilities,

                social security, supplemental security income,

                Medicaid and Medicare.  Those four programs are
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                based on a definition of eligibility that goes

                back to 1956.

                            Here we are in 2008 requiring

                18-year-olds with significant disabilities to go

                down to the federal government and swear that

                they're unable to work in order to get support.

                That's immoral.  It's wrong.  And it's something

                that we have to fix.  And I think we have to be

                realistic about the fact that we're talking about

                a lot of money.  $300 billion a year gets spent

                through those four programs.  Under the current

                trend lines by 20/20 according to GAO, we will be

                spending $1 trillion a year on those programs.

                That money is going to an industry that has grown

                up around those four programs.  That industry to a

                large extent is not controlled by disabled people.

                There are a lot of folks who are making money who

                have a stake in the status quo and who are

                not particularly interested in transforming the

                status quo.

                            And the politics of changing those

                programs that I've experienced is the Democrats to

                a large extent on the committees of jurisdiction

                have told us they're not interested in

                transforming those programs because that's only
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                going to result in fodder for people that want to

                eliminate the entitlement program and we can only

                end up with something worse.  I've had Republicans

                on the committees of jurisdiction say we are happy

                to transform the programs as long as there's no

                new dollars that have to be spent even if we save

                money in the long run.  So I feel like we are in a

                political situation that's going to require a

                political strategy to change.  But until we start

                to orient our big-dollar federal programs around

                creating opportunity, encouraging people to save

                money to build their human capital, to contribute

                to their own support, it's going to be very hard

                to achieve the vision of Dr. tenBroek and the

                vision of the Americans with Disabilities Act.

                Just want to touch briefly on some politics.  I

                heard a lot of references over the course of the

                day that there's an election in November and then

                after that maybe the Justice Department will be

                better.

                            As somebody who's been in Washington

                since '93, the Democrats to a large extent can be

                just as bad as the Republicans on our issues.  I

                would argue that DOMINGAS was much, much better as

                a chairperson of the EEOC on our issues than any
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                of the Clinton chair people.  I think it's

                dangerous when we just assume we have a change in

                the administration, change in party, we're going

                to have better leadership.  It boils down to the

                people in the leadership roles and the degree they

                have their own attitudinal barriers around issues

                on disability, a mandate from the president or the

                White House to lead on these issues.  One of our

                challenges in this election cycle is getting

                the -- this is the challenge in every cycle --

                getting the candidates to talk about their

                disability agenda as part of their mainstream when

                they give their acceptance speech after the

                convention or do their stump speech.  We have not

                crossed that line with the exception of former

                President Bush who did talk about his commitment

                to a civil rights law for people with disabilities

                20 years ago when he gave his acceptance speech at

                the Republican convention.

                            I'm a Democrat.  I may sound like a

                Republican right now, but we do ourselves a

                disservice when we assume we're going to get

                better leadership simply by having a Democratic

                administration.  Briefly on the disability culture

                issue, one of the things that we are trying to do,
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                we were created on the 5th anniversary of the ADA,

                part of the mission is political and economic

                empowerment for children and adults with all types

                of disabilities.  But really what we are trying to

                do is build a cross-disability movement that has

                cross-disability competence.  And we had a

                strategy session on the UN convention a few weeks

                ago at American University.  I remember Tina at

                that session talking about the cross-disability

                competence that she personally is in the process

                of developing through her work on the UN

                convention.  We need more opportunities where we

                come together across all of our labels and learn

                from each other.  When I do the orientation with

                our summer interns, we have a Congressional intern

                working for Senator Clinton this summer, I have

                been working in this field for now 17 years.  I

                will until I die still have more to learn in terms

                of cross-disability competence.  I have bipolar

                disorder, much less other disability.  I have a

                lot to learn.  It's a huge category.  We always

                have more to learn.  If we don't have a commitment

                culture and listening to the first person,

                perspectives of people who live with these

                disabilities, we do ourselves a disservice.
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                            I get the National Federation of the

                Blind may not be as interested in cross-disability

                collaboration as some other organizations but to

                me, having cross-disability competence is valuable

                even within the blindness community because you'll

                have blind people with other types of

                disabilities.

                            I know a lot of blind people that have

                my disability.  I know a lot of blind people have

                diabetes and other conditions.  Even within one

                disability category, having this kind of

                competence makes us more effective.  Lastly, I

                remember when I interviewed for the job at AAPD, I

                told the board that one of my goals was to make

                disability sexy.  I just want to give you some

                examples of this happening recently that I see as

                signs of progress.  One, I don't know how many

                people saw it, the mayor of Vancouver in a power

                wheelchair taking the Olympic flag and going

                around in his wheelchair waving the flag at the

                closing ceremony.  That was a very powerful

                international symbol that persons with

                disabilities are in leadership positions and

                integrated in terms of important global moments.

                            Certainly the governor of New York is
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                a good recent example.  I won't comment on the

                sexy part.  And then another recent example was

                Wired magazine.  My 14-year-old reads Wired

                magazine.  I feel whatever our 14-year-olds are

                reading is probably an important indicator of

                where we're headed in the future, but the most

                recent issue of Wired magazine had an ad for

                Lincoln who featured a woman with a prosthetic

                leg.  It had an ad 10 pages further in,

                African-American quad rugby player in a Kenneth

                Cole ad, then it had a full feature article

                covering self advocates with autism and kind of

                how they're doing hot stuff on the Internet and

                creating their own community on the Internet.  So

                I really feel like those are important cultural

                indicators that we shouldn't miss.  I just want to

                close by saying if I had to boil it down, what's

                the big issue for the future for me?  It's

                employment.  Our right to be in the world, to me a

                great indicator if we've achieved that is when to

                a large degree we are in the mainstream

                economically and that is about employment, whether

                it's having our own businesses or working for

                other companies.

                            I know I'm out of time, but I'll be
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                very quick.  Charlotte Perkins, I love quoting

                her.  This is a feminist with a psychiatric

                condition, psychosocial.  She wrote in 1917 about

                why she wrote a short story called The Yellow

                Wallpaper: For many years I suffered from a

                nervous condition tending towards severe mental

                condition.  I had advice to have one hour of

                intellectual life per day and never touched pen,

                brush or pencil again.  After several weeks of

                following the advice, I came so near the

                borderline of utter mental ruin I could see over.

                Then, helped by a wise friend, I cast the noted

                specialist's advice to the winds and went to work

                again.  Work the normal life of every human being

                without which one is a pauper and a parasite,

                ultimately recovering some measure of power.

                Thank you very much.

                            Marc Maurer:  Thank you, Andy.  I appreciate

                your insightful comments and also your coming

                here.  Please come back.  The time for questions

                comes and so we might see if people have questions

                for this panel.

                            SPEAKER:  My name is Tom Rowe from

                Philadelphia and I was impressed with some of the

                comments recently by the panelists regarding what
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                is sometimes perceived or a reality of the

                disability movement not being as powerful or as

                cohesive as some of the other movements, civil

                rights movements that we've seen and I think

                that's largely due in part to some of the comments

                that you made Andy about the cross-disability

                nature of disabilities among people.

                            And to me, as an experienced litigator

                under the ADA and a director of a large center of

                independent living, I think it's vitally inportant for

                our future to really put differences aside among

                different disabilities whether it's the blind

                community, the deaf community, people with mental

                illness, people with physical disabilities and

                bond together.  Our opposition feeds off of it and

                is able to sense it and you really don't see it in

                other civil rights movements as clearly as in this

                movement.

                            And I commend you for making those

                comments.  And it really, when we get a thousand

                people showing up on the capital cross-disability

                it is an impressive display of power and political

                power that sometimes really leap frogs us ahead of

                litigation that we sometimes focus a lot on.  It's

                a great tool but it's not the only tool.  And so I
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                commend you for making those cross-disability

                comments and comments about sort of the fragmented

                nature of the movement.  So thank you.

                            Marc Maurer:  Comments from the panel?

                            >>:  Let me just say I wouldn't say it

                as putting differences aside, because I guess what

                I tried to pay attention to is that like a group

                like the National Federation of the Blind or the

                National Association of the Deaf I think has a lot

                of power in part because they're organized around

                their common identity.  I think certainly in the

                case of the National Association of the Deaf

                they've got a very strong common cultural identity

                around a common language.  So to me, it's about

                how do we respect all those different groups, some

                of which don't have a strong -- the deaf

                community, blind community, have been organized

                longer than the rest of us.  How do we respect the

                differences and find ways to work together in a

                respectful way that doesn't become kind of a

                blended thing where we're talking about persons

                with disabilities as though we were homogenous

                when, in fact, we're incredibly heterogenous.

                            John Kemp:  I might add a comment here that

                82 percent of people with disabilities acquired
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                their disability after birth, so it's not a

                primary condition that we all learn to live with.

                I'm one of those 18 percenters.  Along the way as

                people acquire disabilities some of them accept

                the new identity in a social disability context or

                social minority context and others run away from

                it for all the reasons that society has imposed

                upon us.  It's very hard to get our arms around so

                to speak the community of people with

                disabilities.  There are a lot of people running

                away from this identity.  AAPD has a

                wonderful big future ahead of itself trying to

                gather up pride in people who just are resisting

                for whatever reason that identity.

                            >>:  If I could just add, in some ways

                what we're calling fragmentation is sort of

                natural if we think about the fact that if you're

                forming a women's group or you're forming some

                organization dealing with race, the members of it

                all at least have one thing in common and

                disability, all we have is we differ from the norm

                and it may be on a very different basis.  For one

                of us it's ability to do things manually, for

                another person, it's seeing, it's hearing.  The

                thing we do have in common though is the
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                experience of discrimination and that's why this

                pulling together is so important and so possible.

                And around the enactment of the ADA a lot of that

                cohesion formed.  It just kind of fizzled out

                then.  In that ADA process were linked not with

                just disability groups about the with the civil

                rights groups.  All the different kinds of

                organizations, labor unions and churches and all

                sorts of diverse women's groups and

                African-American groups were all pulling together

                for the ADA.  So it's not an impossible dream.

                We're going to have to figure out some way to

                sustain it and increase it and keep it constant

                and apply it when it needs to happen.

                            SPEAKER:  Phil Wisener from Milwaukee.

                Well, I have been hearing this talk and I have

                been a litigator for 34 years so I'll come at it

                from the perspective of litigation.  The NFB and

                Dan Goldstein know how to litigate.  I know,

                because over the years I've done a fair amount of

                disability rights litigation including more than a

                few cases for the NFB.  I also have been a strong

                tort lawyer.

                            For the past 11 years I served as

                council for the Wisconsin Academy of Trial Lawyers
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                in both their Court of Appeals and Supreme Court

                in over a hundred cases and I would like to

                propose a marriage of tort law and disability

                rights litigation as an approach.  I realize that

                tort law is not a completely happy match for a

                disability rights advocacy.  Dr. tenBroek

                correctly points out that the corrosive effects of

                the fabled tort concept of reasonable man is a

                problem.  However, as tort lawyers know, litigation

                is a science and best pursued with single minded

                intensity and uncompromising discipline.  On a

                superficial level a thorough knowledge of state

                tort law may serve to augment attorneys' fees and

                damages.  In federal court through the assertion

                of jurisdiction claims and on a deeper level tort

                lawyers know how to make money and they know how

                to organize their practices to ensure success.

                Tort lawyers maintain certification programs used

                to train advocates and ensure they adhere to high

                standards in pursuing litigation.  I would like to

                suggest on the issue of cross-disability that

                disability rights lawyers consider organizing into

                a disability rights association that focuses on

                training disability rights lawyers and

                establishing a certification program that will
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                help ensure that disability rights litigation is

                done in the most effective way possible.  Thank

                you, doctor.

                            SPEAKER:  Scott.

                            Marc Maurer:  Thank you, Bill.  Let's see if

                the presenters on the panel have comments first.

                            >>:  Two comments.  One, I just want

                to go back to what Bob said about this growth in

                wrongful life and birth litigation.  If we are

                going to use tort as a model I just want to be

                careful about some of the cases being brought

                around the birth of a child with a disability as

                an injury in itself.  The other thing I want to

                say, this is kind of a pet issue for me, I think

                there's a tendency particularly in public interest

                law for the lawyers to substitute their judgment

                sometimes for the judgment of their clients.  I

                really feel one of the best things the legal

                profession can do for the disability movement is

                recognize the independent existence and value of

                disabled people as decision-makers and put them

                more often in decision making roles and in

                messenger roles.

                            I'm also very frustrated that we don't

                have a Dr. tenBroek or a Thurgood Marshall arguing
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                disability cases in front of the Supreme Court.

                We need to pay attention to who the messenger is

                on our issues and with every audience, including

                the Supreme Court.  I think it's a real problem

                that we haven't lifted up disabled lawyers to be

                the ones arguing these cases in front of the

                Supreme Court.

                            >>:  That a lawyer's judgment should

                be substituted for the judgment of a client?

                Surely not.

                            Marc Maurer:  Let's get Scott LaBarre, then

                you, Bonnie.

                            >>:  Thank you.  First of all, in

                response to something you said, Bill, we have

                created the Association of Disability Rights

                Counsel.  We are an exclusive group.  We are only

                admitting attorneys who practice disability rights

                law and who do it on the plaintiff's side.  We -- I

                suspect we have many of our members in this room.

                Dan Goldstein is our chair.  I'm on the executive

                committee and anybody interested in joining ADRC,

                please contact us.  Our first step was to create a

                LISTSERV, and we have already exchanged extremely

                valuable information and practice tips that have

                helped a lot of us in our pursuit of these cases.
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                We're going to do more of that and one of the

                things we are going to do as well is train lawyers

                how to handle these cases, how to do it best, and

                to try and weed out the crazy cases and encourage

                lawyers not to take the crazy cases, of course,

                following the old adage of bad facts make bad law.

                            And then one other thing I do want to

                say.  It is this:  I whole heartedly agree with

                Andy that we don't have to cast aside our

                differences.  I cannot presume to speak for people

                who are deaf.  And I hope they won't speak for me

                as a blind person.  There are, however, things we

                can and must unite around, and those are these.

                            First of all, we have to get society

                to understand that being an individual with a

                disability, having a disability, being blind,

                deaf, whatever, is not abnormal.  We can unite

                around that.  We can also unite around what Dr.

                Mauer was talking about today, equality of

                opportunity.  That's what all of us need, to show

                who we are and what we can do.

                            Lastly, as to the future and all the

                wonderful advancements-- I like advancements, but

                I'm living now and that's why our work is so

                important.
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                            Marc Maurer:  Responses from the panel?

                            >>:  Hard to disagree with any of

                that.

                            >>:  Professor Feldblum discussed the

                ADA and I thought alluded to a potential role for

                the federal government in doing more to assist

                employers with making accommodations.  And during

                the time when the ADA was being discussed and then

                passed, if I remember correctly, that concept was

                brought up and it was dismissed because we were in

                a deficit situation and no one wanted to adopt a

                piece of legislation that would require the

                federal government to expend significant dollars.

                And so we went to a rights-based piece of

                legislation that required the employers to fund

                and provide the accommodation.  And while we're

                still in a very serious deficit situation, I'm

                wondering if there's been any rethinking of the

                role of the federal government in promoting

                employment and accommodations for people with

                disabilities.

                            Marc maurer:  Members of the panel?

                            >>:  I have a couple of comments.  One

                of the things I didn't get to in my discussion was

                the federal government as an employer.  And how
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                many years ago the federal government used to hold

                itself out as a model employer for people with

                disabilities.  And the percentage of people with

                disabilities in the federal workforce rose from

                1984 to 1994.  Since then it has dropped and it

                has dropped back down to 1984 levels.  So the

                federal government is not doing what it should.

                            Maybe we could make them do something

                different.  That doesn't really answer your

                question, Bonnie.  There are discussions about

                things like vocational rehabilitation where

                federal funds are already going into it.  They're

                getting something of a pass on this.  I think the

                key point is federal -- increasing federal

                government programs to help with accommodations,

                to pay for some things, can't be substituted.  It

                ought to be in addition; therefore, it makes

                what's an undue hardship less for an employer,

                great.  If we start substituting, it starts to

                look like -- I don't know how many of you are

                familiar with the German system where essentially

                you get on a list of people with disabilities and

                you get all kinds of special things.  But the

                workers don't like you very much because you're

                getting extra vacation, getting paid this, paid
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                that.

                            I think we've got to keep our focus

                that this is a civil rights law and that employers

                do accommodate other employees in often expensive

                ways and they think it's somehow different because

                they design those accommodations with what they

                think of as the normal person and forget that

                there are going to be people who come in who don't

                have sight, who don't have hearing, who don't need

                that table they -- the chair they put there

                because the person has his or her own chair.  I'm

                leery of going too far with an alternative to the

                civil rights reasonable accommodation approach.  I

                don't know that that's much different from what

                Chai had to say.  I don't see any reason, if we

                had pools of funds to pay for accommodations,

                great.

                            Marc Maurer:  Let's have you be the last

                person, then we will see if we can come to the

                next portion of the presentation.  Mildred?

                            Mildred Rivera-Rau:  I can't let this time go by

                without mentioning the EEOC's lead initiative.

                Christine Griffin was planning to be here today

                but she wasn't.  The EEOC has recognized the

                problem of the decreasing, the 20-year decline

100

                         - Rough Draft - Afternoon Session -

                with the number of persons with disabilities in

                the federal government.  Her initiative is pushing

                for -- now we're at .9 percent, 2 percent by

                2010.  That's what EEOC is pushing for.

                            Marc Maurer:  I think it would be good if we

                could move to the next part of the panel and then

                we get a portion which is wide open for questions

                afterward.  So if it is practical to do, I wonder

                if we couldn't do that.  I appreciate the

                presentation of these panel members.  I think it

                has been very stimulating to hear you, and I thank

                you for being in it.

                            Next presenter is Peter Blanck,

                University Professor and Chairman of the Burton

                Blatt Institute at Syracuse University.  Now, a

                University Professor is a classification which is

                of high regard.  It is the senior classification

                for those teaching at the university.  And Peter

                Blanck has urged that we not talk about him at any

                great length.  And I won't mention any other

                things.  But he has achieved in dealing with

                disability the highest rank at the university is I

                think worthy of note inasmuch as disability needs

                to be recognized as a very important part of the

                culture in which we live.  So here is Professor
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                Blanck.

                            Peter Blanck:  Thank you, thank you.  I have the

                luxury of ending up on a very long day with some

                fabulous speakers before us and so what I'm going

                to do is talk very briefly to try to pull some

                themes together based on some historical work I'm

                working on which is not looking at the future,

                which takes us back a hundred years, actually a

                hundred years to the date when the night before

                the 1966 article came out and then what I

                suggested to the Texas journal and they were very

                enthusiastic about it.  They don't need another

                paper from a professor yet.  I'll try to make some

                remarks and then I'm going to try to edit the

                proceedings and draw you guys out in comments that

                you would like to be memorialized in important

                ways at the end of this symposium, which I think

                would be very important, because it's not often

                the case where we get that kind of institutional

                memory.

                            There's so many great people in the

                room, it would be nice to have some comments for

                the record.  This has been an extraordinary

                meeting, Dr. Maurer.  I really am thankful to be a

                part of this.  My work, and I'll talk briefly,
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                the way I have been focusing on things lately

                takes me back to 1866, a hundred years before the

                famous tenBroek article was written.  I have the

                luxury of working with many of you in the room.

                            For several years I've had work funded

                through a collaboration with Robert Fogel from

                Chicago.  We had a large grant from NIH to look at

                basically 60,000 union army soldiers from cradle

                to death.  In one of the largest cohort studies of

                its kind to track people over the course of their

                lifetime.  And as many of you know, NAH has funded

                two or three of these.  We got the 1860-to-1910

                time period.  And there are a couple other cohorts

                like this.  And I was very lucky and honored to be

                among some stellar economists, political

                scientists, physicians and others talking about

                disability, Dr. Mauer, because I was particularly

                interested in and the group I guess bought it on

                this period as formative in the evolution of ideas

                about what disability is and how it led to much of

                what Andy and others talked about today, the

                models we are still dealing with today.

                            This is work I'm working on now with a

                very well known historian and this conference

                crystallized for me many of the themes which I
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                think will resonate with you.  After the Civil War

                there was this big war, millions of people

                disabled.  We have a war going on now.  I'll keep

                drawing contemporary themes.  Hundreds of

                thousands of young folks coming back with a whole

                spectrum of disabilities, psychiatric,

                post-traumatic, physical disabilities.  The

                physically -- the federal government decided in

                about 1866, a hundred years before tenBroek was

                writing, that there needed to be a first

                comprehensive, there never was a comprehensive

                pension law before, for all these wounded and

                disabled union Army veterans.  The south lost.

                They didn't have much money.  Each confederate

                state had their own pension programs but nothing

                that compared to this large -- nothing was ever

                like it up to this point in our country and

                probably nothing ever like it since.  So to make a

                long story short, you can read about this in some

                of the articles we did in the book we're working

                on, we looked at this concept of disability at

                this time period well before there was even a

                notion as to Chai would talk about or obvious

                about disability rights, civil rights, what that

                might mean.
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                            There are about 16,000 union army

                veterans in our dataset who were blind or had

                injuries, visual injuries as a result of the war.

                About -- up to about 1888, maybe about 5 percent

                of the cohort, of the overall cohort, were

                receiving pensions.  So it was a large number of

                folks with a range of disabilities and

                very quickly after the law was passed, very

                quickly, the articles started appearing

                in the New York Times.  We could quote from today

                and tomorrow and match them up against any article

                you could pull out today, Chai, or anybody else,

                about the definition of disability, about

                malingering, about why people with mental

                disabilities are feigning disability, about how

                people are taking advantage of the law, about how

                people are not deserving disabled, about the

                so-called worthy disabled versus the nonworthy

                disabled.

                            And there was this debate in the press

                which we and others have documented about what

                disability means in this society.  As I say, in

                the mid 1800s after the war.  There was debate

                over the role of the federal government.  The role

                of the federal bureaucracy.  At that time, well up
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                in the 1900s, the pension bureau was the largest

                executive agency in the executive branch and, lo

                and behold, the largest employer of the disabled,

                all disabled veterans.  And there was terrific

                discussion about what would be the role of this

                bureaucracy in hiring and promoting within the federal

                government persons with disabilities.  Disability

                under the pension scheme was defined for the first

                time in the United States in a comprehensive way,

                as Andy said, by the lack of capacity to work which,

                of course, went into social security, went into all

                the programs still that Andy is talking about.

                Disability was defined after the Civil War in a

                medical model.  It was the rise of the attorney

                bar, which I'll talk about in a second.  The rise

                of modern medical science as we talk about it

                today.

                            As a matter of fact, the way people

                got a pension is you had to have a medical

                examination every year.  There were boards of

                physicians.  You got a rating which was assigned a

                numerical value.  Then you argued over what that

                meant.  People hired lawyers.  There was a lawyer

                named George Lemon, who was a distinguished lawyer

                in Washington, D.C., who got into the pension
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                business and by 1880 the Lemon law firm was the

                largest corporation in Washington, D.C. churning

                out millions of pensions.

                            By the way -- and Bob Dinerstein was

                telling me this today -- they were limited by

                statute that they could only get paid $10 per

                pension.  Bob said that's still true under the

                Veterans Administration but they really made their

                money in affidavit time, soliciting witnesses and

                billing extra time.  They all owned newspapers and

                advertisement services and had all sorts of

                lobbying connections paying off pension

                commissioners and others.  And there was this very

                incestuous relationship.  The grand army of the

                Republic was the veterans association and what was

                their major planning?  Higher pensions.  Get more

                pensions, which fed into this public skepticism

                about disability that somehow persons with

                disabilities and veterans were taking advantage of

                the system, pushing the limits.  Everything we

                hear today, I mean, like you guys, I'm a Professor

                Pinhead on one hand, I do litigation on the other.

                I had a case not too long ago, you talk about the

                little ton indicate, a guy with mental

                retardation.  They switched the mail equipment so
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                a young guy with intellectual disabilities, some

                health impairments as well, all he wanted to do

                was work.  He worked a long time.  He asked his

                supervisor, boss, I'd like to take notes and have

                them in front of me as an accommodation.  He

                didn't use that word.  So I can do my job better

                with these new machines.  This is not too long

                ago.

                            The supervisor said, Danny, we love

                you but if we let you take notes, everybody will

                have to take notes and it would be unfair to the

                other workers.  We say, of course, maybe everybody

                would do their jobs better.  It would be unfair to

                the other workers.  So even if the Civil War era,

                I just want to draw out the discussion.  There's a

                terrific ambivalence about worthiness, disability,

                and somehow taking advantage of the system.  You

                mentioned the case -- I represented the National

                Council on Disability doing the briefs with them

                and sitting at that oral argument when we almost

                gagged when Justice Kennedy said so does that mean

                the employer's going to have to hire suicidal

                employees?  This is the Supreme Court that has

                such deep seated impressions about what disability

                means.
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                            By the way, after the Civil War, we do

                a lot of these analyses, but there was terrific

                discrimination in application of the pension law

                which was supposed to be open to everybody.  By

                the way, no surprise, no surprise, controlling for

                everything a scientist can control for, there was

                terrific racial discrimination.  There was

                terrific discrimination against the Irish.

                Interestingly, maybe this is a statement about the

                lawyers, we did one paper where we just looked at

                those pensioners who used legal counsel to promote

                their claims and as a matter of fact, they paid a

                lot of money for their lawyers but net, net, net.

                            When they used a lawyer they actually

                received lower pension claims all else equal than

                if they had thrown themselves upon the mercy

                of the Court.  But we laugh but again it's a

                terrific distrust of these lawyers kind of taking

                advantage of the system.  The last two points to

                make -- I know we don't have much time, so we had

                this terrific expansion of this federal

                comprehensive law.

                            Get to about the 1900s and backlash.

                A big wall that comes in with the progressive

                movement at the time that this was a big scam,
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                this whole thing and people with disabilities

                basically took advantage of the system.  We can

                never do this again.  Big outcry.  Which was very

                interesting because at the time, of course, in the

                progressive era you get the whole new rise of

                working conditions, industrialization, and a whole

                load of other progressive thinking.  The point was

                the disability community at that time was,

                criminalized is not the right word, was certainly

                penalized going forward and what happened was the

                medical model took hold and increasingly, we were

                tied to this negative model that Andy and others

                point out we will pay you for not working.  We

                will pay you for not being involved in our

                society, which is the model that's perpetuated

                today.

                            The positive thing we will conclude in

                our book with, we don't lose sight of the fact

                that there are hundreds of narratives about people

                who might have been in this room who might have lived

                200 years ago, 150 years ago, who were self

                advocates, people who were grassroots advocates

                who actually took on the pension system, who took

                on these attitudes.  It wasn't all that successful

                because there was this terrific current against
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                disability with the medical model, with a backlash

                against these sort of federal government programs.

                But we like to think -- this is the Professor side

                talking -- that this journey, what we with my

                historian colleagues can learn about this journey,

                maybe will illuminate some of the things we are

                saying today.  Many of the themes we talk about

                today could have been said a hundred years ago, at

                least in this context.  And the question to the

                group is that I have, well, not in a negative

                sense, are we going to be talking about these same

                things 50 years from now?  Is this really the

                journey and when Chai and others get the ADA

                Restoration Act passed, God willing, you know, as

                you said or Andy, that's not the end, that's

                really just the floor to continue these rights.

                So what I think is most interesting about what

                I've heard today is that among other things I'm

                not that old like Andy.  Andy's not that old.  I

                first met him when he was ghost writing an article

                as a young law student for Senator Harkin.

                Remember that before we all got together in this

                area?

                            But what we do have here now is our

                children and people in this room are going to be
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                the first generation in this world who are not

                going to know a world without the ADA, who are not

                going to know a world without the IDEA, without

                the UN convention.  The request is what sort of

                floor are we going to leave for them, what sort of

                platform are we going to leave for them?  I can

                speak for myself.  Like everybody in this room,

                it's not a day that goes by where we don't get a

                call where we can't believe there's a situation

                that's going on in this area.  There's enough

                cases for a hundred years in this area.  The

                question's going to be how we deal with those

                cases and pick those cases.

                            And I guess the last thing I would say

                is after the Civil War and today, as Andy said,

                it's not just employment, but it really is

                poverty.  It is basic economics.  Employment is a

                means to, of course, owning a home, having a credit

                card, being able to have a bank account, being

                able to not worry that because you earn a little

                more money than you thought you could, you're not

                going to have your benefits cut off.  The whole

                underbelly of this economic situation will have to

                change before we can really see real systemic

                change in the employment area.  Those are some --
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                Dr. Mauer, you're breathing down my back.  I'll

                stop here.  Those are some quick and dirty

                thoughts.  My contribution is going to try to be

                drill out some general themes in my paper, then to

                edit some of the good comments Dr. Mauer and I

                will be able to push you on now as final comments.

                           Dr. Maurer:  I know that, Professor Blanck,

                that you are accustomed to doing exactly what

                you're planning to do, which I think we ought to

                have you do.  I only had a question for you and I

                am a sort of a fan of folk music and in the folk

                music history, the people who were disabled in the

                war between the states, as it is sometimes known,

                according to the legend in folk music were known

                as the invalids.

                            Peter Blanck:  I haven't heard of that.

                            Marc Maurer:  I'm sorry to burden you.

                            Peter Blanck:  I thought you were going to ask

                about Woodie Guthrie or something.

                            Marc Maurer:  I probably remember more about

                him than you.

                            Peter Blanck:  Be careful.  We're going to get a

                Bob Dylan quote.

                            Marc Maurer:  I'm just waiting.

                            Peter Blanck:  Shall we have questions?
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                Questions?  And also we will push you a little

                bit, but this is going to be for the record, so

                some of you have made some very good comments

                already.  I want to be in a position to articulate

                some themes in this final piece which draw on what

                you guys have to say.

                            SPEAKER:  Mike?

                            Marc Maurer:  All right.  Do you want to do

                this or shall I?

                            Peter Blanck:  You're the president of the

                organization.  You should do it and I'll pick on

                them if I need to.

                            Marc Maurer:  All right, so Mike.

                            >>:  Thank you.  I've often thought

                about if I were asked what one thing would you

                concentrate on in the disability field, what thing

                is the most important and my answer is employment.

                It avoids -- the more effort we put into

                employment, the less potential there is for

                backlash from society because what we are asking

                to do is contribute so long as our efforts toward

                employment are toward equal opportunity and so

                long as what we are asking for is the opportunity

                to produce equally as well.  So for me at least

                more effort in terms of employment rights as well
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                as more opportunity in terms of funding for

                employment training for people with disabilities.

                Employment is the great equalizer.  It allows me

                to have the house, talk to my neighbors, answer

                the fundamental question, what do you do with

                something other than well I'm a volunteer or I'm

                on disability?  So my plea would be that we focus

                on employment more at least as much or more than

                anything else.  If I could only do one thing it

                would be employment.

                            >>:  I want to keep the dialogue

                going, but if you were sitting in our law class we

                would ask you what is employment?  I mean what

                does that mean, really?  Employment, yes, we all

                want to work and we want to have work in different

                capacities, but the economic disincentives are

                so strong in the other direction that the

                structural change that has to come with that in

                federal government programs and health insurance,

                transportation and other areas, somehow has to be

                worked into that calculus.

                            >>:  I absolutely agree with that and

                all of those other things fall around that.  What

                I'm saying is that I think the message of

                employment resonates and avoids the tendency
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                towards backlash as it did in the -- or it will

                now.  One of the things you highlight is that

                under the pension system, people said well, you're

                just a malingerer, you don't want to work, etc.  I

                think we can avoid a future backlash or even a

                present one by that focus on look we just want the

                opportunity to make some money, do a job that's

                well worth doing and here are the systems that are

                interfering with that.  No, I don't at all

                disagree with you that surrounding the issues of

                employment are these huge barriers.

                            >>:  For whatever it may be worth

                Michael, I disagree with you.  But I'll get to it

                some other time.

                            >>:  Thank you.

                            >>:  You're going to leave everybody

                hanging.

                            >>:  Well, I don't have to.

                            >>:  Dan Goldstein.

                            >>:  Shall we get Ron Gardner?

                            >>:  I don't want to take away from

                the theme of employment.  I think it's important.

                But I think in order to obtain employment we need

                education.  We all know the statistics.

                25 percent of persons with disabilities are
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                unemployed.  Pardon me.  75 percent are

                unemployed.  25 percent of us are employed.  The

                75 percent of us that are unemployed are not

                unemployable and so how do we get employment?  I

                believe that education -- I don't want to take

                away from employment, but without education, we're

                not going to get to the point of employment.

                            Studies have been done, Dr. Riles did

                a study that shows that of the 25 percent of blind

                people who work, 90 percent of them use Braille

                yet in our school system today fewer than

                10 percent of our blind children are being taught

                Braille.  Part of the reasoning I think for that

                is if there's some -- I know this is a lot of

                disabilities represented here.  We are talking

                about Braille, but I'm also talking about

                literacy.  If child has some remaining vision,

                they're pushed off to the second grade or to the

                fourth grade or to the sixth grade or possibly

                high school until there is no remaining vision

                because then they really need Braille.

                            Unfortunately, if Braille is not

                learned at age 4, 5 or 6, we're putting off the

                likelihood that that child will be literate.  We

                simply need somehow in the world of disabilities
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                to impress on our education system that we need

                to have literacy.  Literacy will bring about

                education, education will bring about employment.

                Thank you.

                            >>:  Dan?

                            >>:  Yes, sir.  Andy is absolutely

                right that the litigators have no role in the

                agenda setting and no role in the policy making.

                This is like a vacation.  I'm not here as a

                litigator on behalf of NFB, I actually get to say

                what I think.

                            One of the things that I think is

                critical in the future, given the pace at which

                technology is changing, is -- and I don't know if

                we get there through litigation and then

                legislation or how we get there, but accessibility

                has got to be a standard part of a product

                development as we go forward, whether it is the

                Internet, whether it is small appliances that have

                digital controls, but until we have accessibility

                as an accepted part of the checklist on product

                development, we are going to have to keep fighting

                the same battle over and over again simply with

                different defendants and always seeking a retrofit

                that's not going to quite work as well as if the
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                thing had been designed with accessibility in

                mind.

                            Marc Maurer:  So let's see, Peter, do you have

                things you want to ask of these folks who have

                spoken up?

                            Peter Blanck:  I was thinking when Dan was

                talking, there was also a discussion of the

                concept of universal design as transcending

                accessibility.  We are working now -- I get

                involved in unusual projects.  There's a

                billionaire in Syracuse who owns 40 shopping malls

                and he's selling all his malls.  He's doing the

                largest mall in the world in Syracuse, New York,

                believe it or not, bigger than the Mall of

                America.  And for better or worse, right in the

                Finger Lakes area, for better or worse, he's

                committed to two things for this mall.  It's going

                to be unbelievable structure.  One, that it's

                sustainable, is green, and the second is that it's

                universally designed.

                            And these are part of his, now we hope,

                business model, so much so that he is raising

                money on Wall Street with green bonds and soon to

                be universal design bonds because Wall Street will

                believe that he can get more people into his
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                maul -- 50,000 people a day as a result of an

                investment.

                            So, for example, we're talking about

                things, as crazy as it sounds, with these architects

                and fairly good people, top people from Buffalo

                and elsewhere.  Why do you need stairs?  Why can't

                every room -- you're not going to have handicapped

                rooms.  How do you customize every room in a

                hotel?  Technology issues and so forth.  So one

                comment would be at least we're trying to deal

                with him, accessibility is the floor.  We are

                trying to develop with him a business model for

                universal design.  It can be tougher depending

                upon the particular project.

                            You talked about the Iphone, for

                example, which actually is probably an easy

                technological fix if they wanted to do it in some

                ways.  So I would just keep that in mind.  The

                concept was maybe accessibility is not the

                dialogue.  That's kind of the floor.  Maybe we

                should be talking about universe local design,

                which a lot of people in Europe are doing now,

                design for all concepts.

                            Marc Maurer:  In response to your question,

                Mike, I think the most important problem faced by
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                those possessing disabilities is the unwillingness

                of others to consider that there is a problem,

                which is to say I am a blind person and I have

                been a blind person all my life and I talk with

                people about it.  And I talk with people about

                what is happening with respect to it.  I spend

                when I'm outside of this community, I spend most

                of my time getting through the outer crust of

                comprehension before I can get to something else.

                The concept that disability might have something

                to do with civil rights is not unknown in America,

                but it's unconsidered in most parts of America.

                So the difficulty that I think is the primary one

                is that the major community thinks it already

                knows what disability means and I don't think it

                does.  if it did, there would be a possibility of

                teaching somebody something.  But you take the

                Justice Department of the United States.  It

                doesn't understand disability.  There are some

                people in it who do, but not too many.  And

                there's no commitment to doing anything about it.

                There is by some people in the Justice Department,

                but most of the Justice Department doesn't think

                there's anything wrong.  That's what I think is

                the big problem.  The big problem is that the
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                thought that there's something new to learn hasn't

                occurred to the primary -- the majority of human

                beings in the world.

                            And so what we are trying to do is get

                people's attention.  If we can get their

                attention, maybe we can get some response.  But

                just getting people to listen to the proposition

                that there might be something to know that they

                don't already know is the most difficult factor

                that I face on a regular basis.  I talk to people.

                I'm a member of one of these groups that is the

                gathering of senior executives from major

                companies and you got to have millions of dollars

                in your company to get in and all that.  It's a

                millionaires group.  They appear to listen about

                what we do.  Then after a while what astonishes

                them about what I've done, the fact that I can get

                out of my chair and walk unassisted to the

                bathroom.  That's what they find astonishing and

                trying to get them to know there's a community

                that can work in their factories to who can work

                for them and though they sat through the lecture,

                it hasn't touched them.  People believing they

                know about disability is the most difficult

                challenge we have.
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                            Peter Blanck:  A friendly amendment to that is

                Linda is here from Wal-Mart and others.  We go

                down to Wal-Mart.  If Lee Scott, which he does,

                who is a nephew with intellectual disabilities,

                down syndromes in Kansas and understands that,

                then he will make something happen at Wal-Mart.

                And the same is true at Walgreen's and other sorts

                of success stories supposedly that has happened.

                But until we can get people with disabilities in

                leadership positions in those other companies,

                it's very difficult for them, for those leaders to

                really empathize with what's possible, at least

                that's been my experience.  If you want to come

                down to it, for example, we did these studies at

                Sears Roebuck on accommodations.  The only reason

                we did them was because the chairman of the board

                had a granddaughter with cerebral palsy and he

                understood what he wanted for her in terms of his

                expectations for how she could excel and he wanted

                to understand this area better.  It's not a

                great -- maybe John Kemp you have ideas on this,

                but if you don't have that personal connection of

                leadership in a large organization it's difficult.

                To me, that's one of the problems, no offense to

                Miss Rivera but the federal government in a
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                respectful way, but 2 percent doesn't move me.

                            When I see the trends very carefully

                in the federal government and what's going on and

                where people with disabilities in this very large

                organization are clustered at the bottom and never

                move up and that 2 percent includes a lot of

                people however you count it, we can do better

                there.  That's a lack of leadership and I'm not

                criticizing you.

                            Mikdred Rivera-Rau:  I don't take it that way.

                            Marc Maurer:  The disability community is not

                an unseen minority for it is obvious but it's an

                uncomprehended minority.  The fact that disability

                is a primary matter, it seems to me, that we need

                to find a way to get people to know it, which is

                why I'm so glad all of you have come today.

                            Peter Blanck:  Who else wants to be in the

                record?  Professor Rothstein has the microphone is

                that okay?

                            Marc Maurer:  Oh, yes.

                            Laura Rothstein:  Well, this is -- I'm probably

                coming to the close, but I was watching Front Line

                several months ago well Bill Moyer was talking to

                a couple folks about how they would fix

                New Orleans after Katrina.  Somebody asked him
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                what keeps you going?  And he said people like

                you.  So the people in this room I think we keep

                each other going because there's a lot that needs

                to be done.  But I really thank you for bringing

                this together.

                            Peter Blanck:  That was to you, Dr. Mauer.

                            Marc Maurer:  It was thoughtful of you to come.

                One day we're going to get together again to find

                out what we have done since then.  So we talked

                about a little bit ago what the future is going to

                be.  I can tell you from my point of view what the

                future's going to be and the future is going to

                include continued unremitting effort to change the

                nature of the way disability is perceived in our

                country.  It is going to be a constant effort to

                get people with talent who are disabled into every

                aspect of our society and this is not a matter for

                prediction.  It is a matter for decision.  It

                seems to me.  I think we've made that decision

                already.  I'm delighted everybody could come.

                            >>:  Andy and Paula.

                            Andrew Imparato:  This is Andy.  I guess I wanted

                to just weigh in on the issue of the diversity of

                our community.  I think one of the reasons why

                some people may not be able to say employment is
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                what we should focus on is because if you're stuck

                in an institution, there's a lot of issues there.

                And when I said employment, I was talking about it

                in terms of we need to create ways for people with

                disabilities to exercise their God given right to

                serve their communities in whatever ways that they

                can.  Employment for me is a shorthand but there

                are a lot of ways to define that.

                            Self-determination is to me another

                key theme.  I wanted to just raise a question for

                Dr. Mauer, because one of the things we think a

                lot about at AAPD, we are trying to build power

                within the disability community in disability

                controlled organizations.  And the National

                Federation of the Blind, Paralyzed Veterans of

                America, and Gallaudet University are probably

                three of the largest disability controlled

                organizations in the country.  What do you think

                are the elements that have made NFB successful?

                And why do you think we don't have more disability

                controlled organizations that have buildings like

                this, the kind of resources, outreach to young

                people that have been able to build the kind of

                capacity that you've built here?

                            Marc Maurer:  We have two things that
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                we build on.  We have a philosophical base that

                gives us a sense of identity and purpose.  I have

                out lined some of it in what we said today.  We

                try not to divert ourselves from it.  And then we

                have a program to try to develop leadership within

                our organization that is an ongoing program that

                never ceases and then we have absolute

                single-mindedness of purpose.  Those things come

                together to make it practical for us to have this

                building and the other things that we have.  If

                somebody can help us figure out how to do it

                faster, we are all for that.  It isn't that we

                don't think there are other things to learn.  We

                do.

                            Andy you have mentioned three or four

                times that we should get involved in a broader

                array of activities and though I haven't responded

                to that, I'm prepared to talk about it.  So when

                we get through, let me know and we will get a time

                to work it out.

                            >>:  My name is Paula, I'm the new

                Executive Director of the Disability Rights Legal

                Center in Los Angeles.  I'm sitting next to my

                mentor and former boss, who is now living in

                Washington, D.C. running the District's office on
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                disability.

                            But my point is and what I really have

                learned from my work at the Disability Rights

                Legal Center is really moving to the diversity

                model.  We are a cross-disability organization so

                we are working with people of all kinds of

                disability respecting those differences.  But

                making sure that everybody for us, you know,

                access is equality and access in the broadest way.

                So we are training the next generation of leaders

                by having a clinical program, teaching law

                students how to be lawyers doing disability rights

                law.

                            We are moving into the legislative

                arena.  I tried to recruit a legislative law

                student to focus more on that.  We are teaching

                special education law to undergrads in Loyola

                Marymount University so teachers understand what

                the law is.  We teaching a graduate course in the

                administration program in the school of education

                at LMU.  So school principals, future leaders

                understand what the ADA means, what the IDEA means

                and how you accommodate students with

                disabilities.

                            We are also doing cutting-edge
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                litigation to ensure -- I love litigation, I must

                admit.  I love litigation.  Because it's a very

                strong tool but it's always done with a letter in

                advance, please come and talk to us.  When they

                ignore us, then they get sued and then they will

                talk to us.  But for me, I'm very hopeful about

                the future.  I'm hopeful about the future because

                I see my former students on the other side of

                opposing counsel table and they understand what

                the law requires and they understand the value of

                inclusion and the value of equality.  So I feel

                very positive actually about the future.  I also

                have two teenage daughters.  When I say to them

                what's that girl's ethnicity?  They said what do

                you care, mommy?  She's my friend.  They're seeing

                people as people with their true colors.  And for

                me, that makes me very hopeful about the future.

                            >>:  It's nice to know there's

                somebody who loves litigation.

                            >>:  My name is Tom from Philadelphia

                and one of the themes that I think going forward

                for our future would be something that I think Bob

                picked up on in the last panel discussion which

                was one of the key principles of Professor

                tenBroek was integration which really is one of
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                the two mandates of the ADA.  You have the equal

                opportunity and community integration.  The

                community integration I think really is like a

                puzzle or a mosaic where employment is one piece

                of the puzzle, accessible transportation to get

                from and to work, safe affordable accessible

                housing, healthcare, community-based long-term

                care services and all of this is very directly

                intertwined with our country's historic abuse of

                institutionalization of people with disabilities

                for many, many years.  And the way our current

                federal system is set up with the centers for

                Medicaid and Medicare continuing to fund

                institutional care to the tune of about 80 percent

                versus 20 percent in the community.  And until we

                really rebalance the way our federal government

                operates and uses sparse taxpayer dollars and uses

                them in a way that people with disabilities want

                those dollars spent so that they have the choices

                to live in a community where they want, that's a

                key -- I think we can't emphasize enough that

                community integration sort of is the ceiling.

                That's the goal that we should be striving to

                reach for all people regardless of disability,

                regardless of age, regardless of race.
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                            >>:  It's interesting you say that.

                David who left, he and I are working on an unfiled

                lawsuit in an unnamed southern state trying to

                work on choice issues and deinstitutionalization

                and we cannot get past the unions and the parents

                intervenor groups.  Talk about attitudes! The

                parents of the kids in the institutions and we

                have all seen this before, so talk about changing

                attitudes.  Maybe this goes back to what you were

                saying.  Those are the folks in some ways that dug

                their heels in the hardest.  What we are trying to

                do there, talk about choice.  Have you seen that?

                            >>:  Do you want me to respond?

                            >>:  It's a question to you.  Sorry to

                put you on the spot.  It's an illustration to us

                of the structural attitudinal difficulty which no

                matter -- whatever you're trying to do, you got

                these other forces coming at you.

                            Andrew Imparato:  I guess my response would go back

                to what Dr. Mauer said earlier.  Parents in many

                cases have led the charge for integration, for

                mainstreaming in school so I wouldn't paint

                parents with a broad brush.  It depends on the

                parents, voice of the retarded is a group that

                represents one faction of parents.  The name says
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                it all.  But the issue I think for us as a

                movement is how do we meet people where they are

                and bring them along?  How do we reach people in

                their hearts, not their heads?  If we run into a

                parent or a sibling, like David Axelrod, who is a

                supporter of institutions in Chicago, how do we

                take whatever they have or whatever their values

                are and help them understand the value of self

                determination?  I think we have to get better at

                meeting people where they are and moving them

                along the path.

                            Marc Maurer:  Thank you.  Now, Professor

                Blanck, keep in mind that despite everything that

                anybody has said today, there is a possibility of

                change and the future will be brighter than the

                current.  And today, despite all of the

                disadvantages that have happened, the Supreme

                Court may have this rock-bound idiotic attitude

                but at least for the first time it has had to

                spend a little of its precious moments thinking

                about disability, which prior to some of this

                legislation has never occurred to the Supreme

                Court.  So whether -- no matter how much

                dissatisfaction there may be at this or that

                justice, somebody is paying attention at least now
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                and then even if they don't know what they're

                doing.

                            Peter Blanck:  I thought you were going to say

                something else.  There are no cases now pending

                before the United States Supreme Court that I'm

                aware of on the ADA.  It has kind of slowed, and I

                wonder if it's related to some of these other --

                it's a political body in some ways.  I wonder if

                it slowed in part because they kind of shot their

                wad or are they just not done or what.

                            >>:  Nobody wants to take the cases.

                            >>:  Who is this?

                            >>:  Jennifer.  I have a question and

                a comment.  Rather, a comment.  Peter Blanck was

                mentioning the -- whether or not we're going to

                have this discussion going in years forward.  I

                think it also goes for parents.  Unlike other

                communities, we have people without disabilities

                raising our children with disabilities and it's

                really important in order to not have this

                discussion in years in the future, we need to

                educate the parents and the children as far as the

                culture and the disability community goes so that

                we don't have the continuing debate over whether

                or not inclusion exists and how to get parents
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                seeing disability as an equal enough hindrance.

                            >>:  Can I add on?  Basically, I grew

                up totally blind and I went through a period of

                time when I thought that basically, you know,

                parents were just there to over protect, you know,

                and if you wanted to do something for sure you

                shouldn't.  I guess regular teenagers go through

                that too.  But we had the added issue of

                disability.  Since I have worked now with and for

                people with disability for, oh, about 20 years

                what I've come to know is that parents

                still in our society today, maybe they have more

                information than they had when I was growing up

                when basically, parents were isolated whenever

                they were parents, nobody else was in their

                neighborhood who had the same kind of disability

                issue.  Parents have more information now but they

                do not necessarily get more benefits or more help

                and they do have more.  They have economic

                problems that other people are not having and I

                guess, you know, with regard to parents who leave

                their children institutionalized, when we see

                people -- you know, I've seen people who

                essentially cannot have their children at home

                because they hurt other children.  Now, if there
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                were -- if we had better resources within the

                government or better benefits for paying or

                helping people to put together resources to keep

                people more properly in their families, that would

                be great.  Instead what happens is parents get so

                desperate they finally turn the kids over to the

                state as wards of the state.  That's the only way

                that'll get help.  That is a sad commentary on our

                country and it's something we need to keep in mind

                when we talk about parents having to get a better

                than attitude.

                            Peter Blanck:  We didn't talk about the justice

                system, the juvenile justice system and the adult

                justice system but talk about institutionalization

                and the terrific under class and class of people

                with disabilities embedded in that system.  It's a

                whole 'nother area that we could talk about and

                address.

                            >>:  My name is Larry Berger.  I'm a

                lawyer in Philadelphia, but I'm not -- I'm not an

                active disability lawyer, but I have one perspective

                that hasn't come out yet and that is that I have

                been for the last 12 years a member of a local

                school board.  Actually, I've only got two more

                weeks to go.  I'm coming to the end of my fourth
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                term but what I have experienced in those 12

                years, I know it is not happening widely enough

                and I know it's not happening quickly enough and I

                know it's not happening uniformly over every type

                of disability, but inclusion is happening in this

                country.  In our district, it really started about

                16 years ago when my son was in kindergarten and

                another student with cerebral palsy was in his

                kindergarten.  And in our little suburban district

                it's expanded greatly and probably something like

                10 percent of our students are now students with

                disabilities of some kind who are spending most of

                their time in the regular education classroom.

                It's happening a variable degree in different

                places as I say but it is happening.  And I think

                that that will in time I think already is

                affecting attitude when it's done well and in time

                will have some of the positive effects that people

                have looked for and not just on the children's

                group growing up with this expectation but also on

                their parents.  So I think that is, although it's

                a long-term thing, I think it's a positive thing

                that is happening.

                            >>:  There was a question in the back.

                Bob Dinerstein.  Is there a question or comment in
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                the back?

                            >>:  Question.  My name is Bill

                Phelan.  I read a quote earlier this week from a

                news article, I don't know who said it but it was

                something that the civil rights movement, the

                black civil rights movement was about where to sit

                on the bus whereas the disability civil rights

                movement is about getting on that bus in the first

                place.  And it got me to thinking about the civil

                rights movements and how they cooperate with one

                another, then also about the attention that they

                get because part of our role is that of advocates.

                Being an advocate, you need media attention,

                attention of your political leaders.  Or at least

                an example that came to my mind was with candidate

                Obama was praised for having a very extensive

                platform for disability rights with a Utube

                video and everything and then a few weeks after

                that, he gave his famous speech in Philadelphia

                about the status of race in this country and it

                seems that the disability rights portion was

                almost completely forgotten.

                            I'm not saying that these other civil

                rights movements whether they are ethnic or race

                or gender or LGBT, what have you, are not deserving.
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                It has been mentioned in these panels, we have to

                work together.  But I'm just wondering if anybody

                has a comment on what's the best way to have the

                disability rights movement get the most media

                attention?  Also not alienating themselves from

                the support of the other groups within the civil

                rights movement?

                            >>:  I don't want to put him on the

                spot again, but Andy?  Maybe you could talk

                afterwards.

                            >>:  I've talked enough.

                            >>:  Get other people in?  Andy spent

                a lot of time on his website and the candidates'

                platforms.  I'm sure he's worked with them on

                those issues.

                            >>:  I'm a second-year law student

                from San Francisco.  Coming from the next

                generation, I wanted to give you a word of

                encouragement.  The issues have really been

                analyzed.  I don't have anything to offer other

                than on a personal note, but I really feel as a

                law student, I've seen the fruits of your labor.

                I receive all my books on time.  I'm in the top

                echelon with my GPA and I've had good employment

                over the summer and I have felt that employers
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                have been willing to listen to me and give me a

                chance.  So I know as lawyers we like to tear down

                and look at what we can do better but I just

                wanted to let everyone know as you go back to the

                trenches and fighting the blood and guts that deep

                in the shadows of obscurity there are individual

                cases and success stories.  So I wanted to give

                you a word of encouragement to keep on fighting

                the good fight.  Results are definitely

                manifesting.

                            >>:  Now, Tim, join the tribe.  Don't

                just encourage somebody else but, you know, get to

                be a part of the group and then we will work on it

                together.

                            >>:  It's hard to follow the last

                comment, which was a very nice summary of a lot of

                things today.  One thing that goes to the comment

                that goes to working with other groups.  We have

                people in the community here with different

                disabilities but also are members of our

                marginalized groups at the same time.  So people

                of color who have disabilities may be facing issues

                that are distinct from Caucasians with

                disabilities.  We can work with some of those

                groups and one of the ways we might do it would be
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                to say if we are talking to people who have been

                pushing civil rights for racial and ethnic

                minorities, we have got people with those

                groups and you should be looking at them too.

                They can help your movement as somebody who is part of

                that.

                            On the issue of the role of parents

                which we talked about and one of the things I

                wanted to add to that, I think there certainly is

                a generational piece here too and parents from

                a -- not all but some of the resistant parents are

                from a past generation.  We have to remember not

                only did they not have options, they were often

                told by professionals this is the option you

                should take.  And I think now they have a certain

                amount of skepticism about the professionals

                saying great news, we were wrong then, now you

                ought to do this.  They both may doubt the wisdom

                of that and they might feel a bit guilty having

                followed that erroneous advice.  So what was said

                earlier with the business community applies here

                too.  It's not easy in terms of contemplation but

                we need to figure out how to reach the people who

                are resistant to or scared of change and given the

                way we deliver services to people in our
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                society, they have some reason to be scared unless

                we address the concerns.  They look at the

                institution, say it's been here a hundred years,

                it's solid.  This might be gone tomorrow or this

                foster care situation you're proposing may be gone

                tomorrow.

                            So how do we design services that are

                also going to address that issue?  Then the last

                point I would make is part of what I see the

                challenge I think today has brought this out very

                well is I think for many of us, we see disability

                as a continuum.  Not only in the sense of the

                universal kinds of ways we talked, but that we

                choose for our own historical reasons to label

                certain things as disabilities and other things

                not.  I tell my class I could describe myself as

                disabled in auto mechanics quite easily and I

                would be substantially limited in that major life

                activity.  We don't talk in those terms, but

                another level, it's a sort of a construct

                that we choose which things we choose to call

                disabilities, but the need to categorize which we

                often do for legal purposes runs up against this

                more animating motion of a continuum which I think

                gives us a better chance of getting acceptance and
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                more than acceptance.

                            >>:  One of the things that we said

                about the -- that Dr. Maurer said is correct and I

                was volunteer state president for X number of

                years.  I've also been on the -- some unnamed

                southern state called Virginia's Olmstead

                Commission since the beginning of the process

                because I have interest in brain injury and other

                areas that involve family.  But as do many of us.

                So what I would say is -- and I give the analogy,

                I think there was the old Al Capp play LIL ABNER.

                Where the racist southern senator becomes black.

                That did not change his attitude about race.  We

                cannot assume the 82 percent who become disabled

                in later life that that automatically changes

                their attitudes.  It is up -- if we as disabled

                folks don't have the right attitudes about

                ourselves, and about our fellow disabled folks,

                we're not going to convince the public at large to

                change the culture.  And so when we talk about

                single-mindedness of purpose, what that means and

                I would urge everybody else to do the same, it

                means having a coherent straightforward message to

                talk to these 82 percent about, having something

                to show them and having programs to provide the
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                training they need to become oriented to the

                disability.  That's what we do in the NFB and it

                seems to work for us and so I leave it for your

                consideration.

                            Marc Maurer:  There's one other thing that I

                neglected and that is that we insist on leaders

                who have the disability that we espouse.  I've

                heard a lot of people say that they certainly hire

                a blind person to do something if they could just

                find one and they never can find one.  And I've

                said to some people who are leading this and that

                blindness organization who say that they'd hire

                blind people to do their management if they could

                find a qualified blind person.  I say to them, I'm

                in the same United States that you live in and we

                hire disabled people to do our disability

                leadership all the time.

                            As a matter of fact, it's a

                requirement of employment in certain leadership

                capacities that the person have the disability.

                If you don't have it, you're not considered.  And

                I recognize that could be a reverse

                discrimination.  And, Dan Goldstein, I apologize

                to you but I know you're blind at heart.

                            >>:  My name is Jones and I'd like to
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                say one of the things that I find is a huge gap in

                communication as far as letting each other know

                what types of technologies are out there.  And

                then the bigger gap, which is businesses don't

                know what types of technology are out there.  And

                so much of the technology that's been developed is

                useful in many different businesses, many

                different applications and concentrating on a more

                positive approach around how these technologies

                are changing the face of things is -- would seem

                to me a very natural way to cause and effect

                change to the more inclusive model where you're

                not even recognizing disability.  It's just the

                world model of inclusion.  And the other thing

                that struck me was the mall in Syracuse with

                the green application.  It seems a very natural

                fit to have the two things going on at the same

                time putting up a green mall and the full

                inclusion idea that there are no different -- well

                not that there's no differences but that it's

                accessible for everybody.  And technology,

                everything plays into that and I just like that

                idea.  In Vermont, we have a socially --

                businesses that are socially responsible and it

                seems like we could target those types of
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                organizations to be thinking about different ways

                of being more inclusive.

                            Peter Blanck:  I would build on that last point

                not to be promotional, but we spent a lot of time

                trying to work with this guy who knows nothing

                about disability, is just a visionary who knows

                how to make money.  In the green area, this lead

                standards, have you heard of the ratings on

                buildings, has taken off phenomenally.  You can't

                get a cover of a magazine without sustainability.

                So we are trying to capitalize on that and marry

                concepts of universal design with sustainability

                in a way that we can put into a prospectus for

                Wall Street to show that this is a good business

                model.  Talk about a real basic financial

                approach, which perhaps in some ways certainly

                complements the civil rights model but we never

                mention litigation.

                            This is pure business to this guy.

                How can you get more people into his mall and get

                preferred lending rates on Wall Street?  It's been

                very exciting kind of a John Kemp type project

                pulling together an industry leader with a new

                financial model.  You probably have done this in

                other contexts as well.
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                            Marc Maurer:  I want to say that I appreciate

                all of the support of all of the people who have

                come together to make this a possibility today.  I

                appreciate especially the Texas Journal on Civil

                Liberties and Civil Rights.

                            I perhaps did not say, but I would

                like to say now that Peter Blanck has been one of

                the people who helped to determine what the

                program would be and to decide how we were going

                to go forward in bringing this symposium together.

                And with all of that -- yes and Bob was there.  I

                didn't get the whole committee.  I perhaps should

                have done it at one point but I didn't.  But I

                appreciate all of your work.  Peter, I think that

                it's only right that you should have the last

                word.

                            Peter Blanck:  I honestly, as odd as it will

                sound for a lawyer and a law professor, I don't

                have much more to add other than I keep thinking

                to myself not in a negative way, let's not be back

                here in 2010 at the 20th anniversary of the ADA

                talking about these same issues.  The employment

                situation which we keep coming back to, there's

                something we got to do to get off of that dime and

                the structural change that's needed is so deep
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                that if we don't have new leadership in this

                country that's willing to address that, I just

                don't know how we're going to push people in that

                direction.  I would say, though, that among the

                most valuable thing Dr. Maurer, among other things,

                is just being with such luminaries in this room

                and raising ideas and thinking of new ways to

                address problems.  I'm always thankful for that

                and feel humbled to be in a room with such

                great minds and leaders on this issue.  I think

                together we will effect change but there's a ton

                of work to do and we got to keep at it.  I thank

                you, Dr. Mauer, for your leadership.

                            Marc Maurer:  The Jacobus tenBroek Disability

                Law Symposium is adjourned.

                                      (End)

