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                             National Federation of the Blind

                Jacobus tenBroek Disability Law Symposium, Friday, April 11,

                2008.

                                 Morning Session

                            Marc Maurer:  Good morning, everybody,

                and welcome to the 2008 Jacobus tenBroek

                Disability Law Symposium.

                            The National Federation of the Blind

                is proud and pleased to sponsor this law

                symposium.  The building you are in is a

                construction, which came into being because of

                Dr. tenBroek.  Mrs. tenBroek said that

                Dr. tenBroek would want us to have Dr. tenBroek's

                papers and she said that she would grant them to

                the National Federation of the Blind provided that

                we would have a place to house them.  So we built

                this building, which has the Jacobus tenBroek

                library in it and part of the collection in that

                library is Dr. tenBroek's papers.  So you are in a

                building that we constructed for that purpose,

                which we finished in 2004.

                            We want to thank the cosponsors of the
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                law symposium, the American Bar Association

                Commission on Mental and Physical Disability Law.

                The Daily Record, which is the legal newspaper for

                Maryland.  The Maryland Department of Disability.

                The Maryland Governor's Office of the Deaf and

                Hard of Hearing.  The Texas Journal on Civil

                Liberties and Civil Rights.  The Texas Journal

                will be publishing the proceedings from this law

                symposium.

                            And as I come to the law symposium, I

                note that we have a very distinguished group of

                people who have gathered here today and I reflect

                that the reality has come to be that disability

                law is a recognized part of the canon of law and

                that there are many people who are worried about,

                concerned about, planning to make change based on

                disability law and I think that this is an

                admirable circumstance.  And therefore, I thank

                all of you for coming to this symposium and for

                taking your effort and your time and your

                commitment to participate in it.  I imagine that

                certain proposals will come from it and I look

                forward to the work that will occur in bringing

                greater opportunity to disabled human beings

                because of what we do in this symposium.
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                            We have some housekeeping details.  A

                number of people who will be participating in the

                symposium have disabilities that prevent using

                stairs, so we have ramps on the stage for those

                who wish to get to the stage.  We have one behind

                the stage and one to my right, or to the left of

                the stage as you face it.  So you can use either

                of those.

                            We will be having lunch by and by, and

                we think that there will be adequate lunch for

                everybody.  But if there are special dietary

                needs, if you will let us know, we will do our

                best.  We are recording the proceedings so we ask

                that people use microphones in the process of it.

                This particular auditorium is the National

                Federation of the Blind of Utah auditorium.  We

                have the president of the National Federation of

                the Blind of Utah, who is a lawyer and whose

                organization helped to build this auditorium, so

                you should admire him for having done that.  He

                was a tax lawyer and he represented the government

                of the United States but he has learned better and

                no longer does that.  He now represents the

                National Federation of the Blind very often and he

                is a very good guy so you'd want to meet him.  The
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                plan for the symposium -- I should also take a

                moment to thank the planning committee for putting

                the symposium together.

                            We have a distinguished committee and

                it has had a great many people on it to help bring

                the folks to this law symposium.  Lou Ann Blake of

                our staff, who is both an engineer and a lawyer,

                chaired the committee and worked on it diligently.

                            Charlie Brown, who is also a lawyer

                working on our staff, assisted her with that.

                Then we have a goodly number of other members,

                many of whom are panelists today.

                            Kurt Schmoke who was mayor of

                Baltimore was on that committee and he has joined

                us this morning.  I don't think he's running for

                office again, but if he would like to make a

                political speech, we'll give him a few minutes for

                you, Kurt.  He is now the Dean of a law school so

                you see he's gone from politics to education and

                moved up in the world, you might say.  Good to

                welcome you back.

                            Many of the people who have come to

                the law symposium I don't know.  Many of you I do

                know and I look forward to coming to know all of

                you by the time we're finished.
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                            In the National Federation of the

                Blind, we know a legal underpinning for the rights

                of disabled people is an absolute requirement for

                us to increase opportunity and we want to get that

                done through this law symposium.  The plan is to

                have a number of panels for discussion.  The

                presenters for the panels are to take 35 minutes

                for presentations.  The commentators are -- the

                commentators, how long do they get?

                            >>:  They get ten minutes each.

                            Marc Maurer:  Each?  All right.  Then

                there are 20 minutes for questions.  Yes?

                            >>:  Yes, that's correct.

                            Marc Maurer:  All right.  So we will

                try to keep to that schedule pretty closely.  And

                I have chaired hundreds of meetings in my career

                and I sometimes sit with a watch in my hand.  If

                you see me doing that, don't let that bother you

                but recognize that I will keep track.  Now, Lou

                Ann, did I forget anything?

                            >>:  I'm sorry, I was discussing

                something with the sign language interpreter.

                Hopefully, you didn't miss anything.  I think

                you're fine.

                            Marc Maurer:  Questions?
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                            >>:  Two.  First of all, where are the

                ladies and men's rooms?

                            >>:  The restrooms, if you walk out

                the auditorium and turn right, turn left at the

                first hallway on the left and it will be down on

                the right.

                            >>:  The second question is we have

                certificates of attendance but if we're lawyers we

                need to know how many hours we can count for this.

                Does anybody know this.

                            >>:  Some states use 50 minutes, some

                60.  You'll have to fill out the form to request

                CLE.  Generally, the forms show you how to

                calculate the number of hours.

                            >>:  We have a form in our packet?

                            >>:  You get the form from your state

                board.

                            >>:  Oh, yeah, yeah.  Okay.

                            >>:  There will be a certificate of

                attendance today.  If you want a certificate of

                attendance and don't have one, just let me know

                and we will get you one.

                            Marc Maurer:  Other questions?

                            I notice that we have a great many

                people who have participated in activities
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                involving legal representation of disabled people

                in this room.  Some of you I know very well and I

                welcome you back.  Some of you I don't know very

                well and I look forward to meeting you and to

                having you interact with all of us.

                            And I also look forward to some

                commentary today which will challenge assumptions.

                I urge people to give respectful attention to such

                talk as may be new to you.  I'm planning to see if

                I can't learn something along the way myself, and

                I think that that spirit will be one that will

                give us opportunities to build.  If there are no

                other questions, I think we should move to panel

                number one.

                            We have a lead presenter for panel

                number one, and we have two commentators.  Robert

                Dinerstein is the director of the Disability

                Rights Clinic at the Washington College of Law.

                He has served on the President's Committee on

                Mental Retardation and a number of boards of

                directors and committees of organizations that

                provide legal services to the disabled.

                            Professor Dinerstein has authored many

                publications in the disability area.  And he will

                be the lead presenter.
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                            We have two commentators for panel

                number one.  One of them is Mildred Rivera-Rau,

                who incidentally last Saturday was married, so you

                can congratulate her.  She's an attorney in the

                EEOC's Office of Federal Operations, where she

                reviews affirmative employment programs in federal

                agencies.  Her prior assignments with the EEOC

                include trial attorney in the Baltimore District

                Office and special assistant to EEOC, Chair on the

                President's New Freedom Initiative for Americans

                with Disabilities.

                            And the second of the commentators is

                Laura Rothstein, who served as the Dean of the

                Brandeis School of Law from 2000 through 2005.

                She is the author of a number of books and book

                chapters and articles that focus on school choice

                and children with disabilities, genetic testing

                in school, the relationship between affirmative

                action and disability discrimination law, students

                with learning disabilities in higher education and

                accommodating mental illness in the workplace.

                So, Professor Dinerstein?

                           Robert Dinerstein:  Thank you, Dr. Maurer.

                            Thank you for inviting me and the

                others to participate in this wonderful symposium
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                in this wonderful space.

                            I must say as someone who teaches at a

                law school the thought that leaving politics and

                going to a law school would be moving away from

                politics I have to say has not been my experience.

                But, that said, this is really a wonderful

                opportunity, particularly wonderful that there are

                so many of you in the audience who have so much

                expertise to bring to the discussion.  So I know

                that over the course of the day and even starting

                with this panel that we will learn as much if not

                more from you and your questions as you will learn

                from -- at least from me.  I won't speak for my

                co-panelists.  This is an exciting if maybe

                anxiety-producing time to contemplate the current

                state of disability law in the United States.  The

                ADA will be 18 years old this summer so it can now

                vote.  And not a moment too soon, I might say.

                            The ground-breaking UN convention on

                the rights of persons with disabilities was

                adopted by the UN in December of 2006.  It was

                open for signature in March 2007 and has just been

                ratified by the 20th nation state, which means in

                the beginning of May, it will go into force.  We

                will hear more about the convention later so I
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                won't go into detail about that.  I should add

                that going into force though it may, the

                United States is not one of the over 100 countries

                that have signed the convention, nor of course has

                ratified.  But there is an effort.

                            We had a conference at my law school

                just two weeks ago to talk about a strategy for

                getting the United States to sign and ratify the

                convention.  I think that's going to be one of the

                important movements that's going to need to take

                place over the next period of time.

                            Also, after many agonizing years of

                thinking about whether the pros of amending the

                ADA outweigh the cons, advocates are pushing for and Congress 

                is considering the ADA Restoration Act.  We will hear more

                specifically about that later so I won't go into

                detail about that.

                            Then there's the little matter of an

                election in 2008 where with the new president and

                a newly reshaped Congress that will undoubtedly

                have an effect on what happens in disability law

                and policy.  This is an opportune time for us to

                come together.

                            The title of my paper is The State Of

                Disability Law In The United States in 2008:  How
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                Full is The Glass?  I should tell you for those

                who don't write law review articles you are not

                allowed to unless you have a colon at someplace in

                the title.  Now, this subtitle is not meant

                to convey my sense of ambivalence about whether the law

                is where we would like to see it.  We have an

                array of federal statutes, the ADA and the Individuals with Disabilities

                Education Act, Fair Housing Amendments Act,

                section 504, I could go on, that are the envy of

                the world.  Yet, too often, the full potential has gone

                unrealized as court interpretations has blunted

                the animating spirit of these statutes.  To be sure, these

                laws have supported the achievement of real

                substantive gains for people with disabilities and

                they identified and remedied significant aspects

                of discrimination and unequal treatment that

                people with disabilities have experienced.  And

                there's no gain saying the roles these laws have

                played in galvanizing people with disabilities,

                their allies, and the society at large.

                            Part of the important history of the

                ADA, a history that I think was built upon as well

                in the effort to produce the UN convention is the

                coming together of people with disabilities,

                organizations, people with disabilities that were
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                both individual disability oriented, cost

                disability oriented that this is an important part

                of the movement, which is not simply about the

                laws that are on the books.

                            But with all that said, we have hardly

                eradicated all the myths, fears, and stereotypes

                associated with the word disability and the people

                to whom we apply that label.  We still have

                medical professionals who question the wisdom of

                providing medical care to people with

                disabilities, that they would recommend without

                question if a person didn't have a disability.  We

                have seemingly serious discussions about whether

                we should have causes of action that are called

                wrongful life or wrongful birth where the wrong,

                you should know, is to have a disability.  Or

                whether it's acceptable for parents to engage in

                what is called growth attenuation to stunt the

                growth and development of their children with

                disabilities to make them manageable.  We have not

                made a dent in the unacceptably high level of

                unemployment for people with disabilities, a level

                given our current economy is even more at risk.

                            Children with disabilities continue to

                be subjected to inadequate and underfunded special
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                education programs despite over 30 years of

                experience with IDEA and its predecessors.

                            Too many individuals with psychosocial

                and intellectual disabilities continue to be

                confined in large institutions or in smaller homes

                so-called that are in if not of the community and

                denied important rights of citizenship because of

                the systematic denials of their legal capacity.

                One of our attendants today, Tina Minkowitxz, focuses on that

                issue.  Efforts to design services and supports

                around the needs and express wishes of people with

                disabilities which we call different kinds of

                things depending on which part of the disability

                world we work in, person centered planning,

                natural supports.  These efforts are too often

                held back by misdirected funding, or what I would

                call the paying of lip service to what these

                concepts might mean.

                            Part of my background is having worked

                as a lawyer in the civil rights division of the

                Justice Department back in the late 1970s and I

                have to say that although I looked at many plans

                for people with intellectual disabilities or

                psychosocial disabilities where the plan said John

                Jones is in the least restrictive environment, he
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                will be in a less restrictive environment when he

                no longer needs this restrictive environment.

                That was supposedly compliance with Court orders

                that required consideration of these restrictive

                environments and needless to say it was not very

                well done.  Indeed in one facility in Oklahoma in

                the early 1980s we saw children who were 10, 12

                years old, which at that time was unusual to be in

                institutions, where the record simply said Johnny

                does not need to be in this facility but there is

                no place for him until he turns 18.

                            This is not unfortunately so long ago,

                and we continue to have these kinds of issues,

                which is a very key problem for us.

                            The new technologies that exist that

                offer the possibility of greater access to

                societies goods and intellectual and commercial

                exchanges for people with disabilities are never-

                theless designed or implemented in ways that don't

                sufficiently consider the needs of people with

                disabilities.  Other technological advances are

                deployed with little consideration for the

                possible effects on people with disabilities.

                            So, for example I know Andy Imperato

                has commented upon this, the American College of
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                Obstetricians and Gynecologists came out a year

                ago with a new protocol for doing genetic

                screening and later basic testing of fetuses for

                genetic diseases, principal one of which would be

                Down's Syndrome.  We do know statistics suggest

                that once informed of a diagnosis of this, 80 to

                90 percent of parents choose to abort just because

                of hearing that term.

                            And, needless to say, the information

                that those parents may have the understanding of

                what it means to have a child with a disability, to

                raise a child with a disability let alone 

                Down's Syndrome, doesn't tell us really much at all

                about the capacities of such a person is

                troubling.  Yet the proposal, while criticized by

                people with disabilities and their advocates, seems

                to go on as if well because we can do it, we ought

                to do it.

                            And in my opinion, that's not enough

                of a reason to do that.  So we have these kinds of

                things that are done without really considering

                whether or not people with disabilities are part

                of the society that ought to be involved in that

                conversation about whether this is a good idea.

                            Now, the reasonably perceptive, which
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                means to say all of you, among you will know that

                a lot of what I have been saying is really less

                about the state of disability law and more maybe

                about the state of what I would say are society's

                acceptance of and attitudes toward people with

                disabilities and people who have them.  This is a

                conscious choice on my part, because it's not

                really possible to examine the state of disability

                law without also assessing the societal conditions

                that people with disabilities face.

                            Laws and judicial interpretations can

                support the development of a social and political

                movement.  They can contribute to it, detract from

                it.  But there is a relationship with achievement

                of goals that is influenced by but not solely

                determined by law.  Even the most artfully drafted

                and sensitively interpreted statutes cannot create

                equality where discrimination exists nor change

                widespread retrograde attitudes overnight.  So law

                is both a product of that society but it

                contributes to the possibility of social change.

                It's not the change itself.

                            Now, turning a little more

                specifically to law, so I can at least earn my

                per diem here, this really probably -- I should
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                disclose it's zero.  There are few statutes I

                think, if we look in the disability area and maybe

                beyond the disability area, that have generated

                such a complicated set of mixed feelings, whether

                you're a supporter or detractor, than the Americans

                with Disabilities Act.  And, for supporters at

                least of the Americans with Disabilities Act, the

                issues are not necessarily what might be thought

                of as traditional reasons to have some discomfort

                with the law, that it doesn't go far enough,

                although there certainly are criticisms.  It's

                because of the disconnect between the generous

                on the one hand and often persnickety

                interpretations of this law.  Also between the narrow

                decisions that have troubled many of us, yet the

                symbolic power of the ADA, which is important.

                I'll quote a little bit from the National Council

                on Disabilities report Righting the ADA.  I do that

                with some trepidation because the author of the

                report is in our audience so if I misquote, tell

                me.  But let me read you a little bit about this

                report, which was written in 2004.  It's a very

                important assessment which, in my experience, has

                not really changed since that time.

                            "In a variety of ways, the ADA has
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                lived up to the high hopes that accompanied its

                passage.  The provisions that address

                architectural, transportation and communication

                accessibility have changed the face of American

                society in numerous ways.  A vast number of

                buildings and our structures have been affected by

                the provisions of the ADA that make it illegal to

                construct any new place of accommodation without

                making it readily accessible to people with

                disabilities or to alter such a facility without

                incorporating accessibility features."

                            I just want to -- a minor digression

                about this.  One of the groups that I work with is

                a wonderful group in Washington called The Equal

                Rights Center, which specializes in using

                testers to root out discrimination on the basis of

                race, gender, ethnicity and increasingly

                disability and indeed some of you may know the

                Disability Rights Council which is now folded into

                The Equal Rights Center.

                            The Equal Rights Center has, working

                with the Washington Lawyers Committee, brought a

                series of cases on design and construction

                regarding housing and despite the fact that the

                ADA has been around for as long as it has been,
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                despite the fact that builders and architects know

                or should know what is required, we continue to see

                housing and other buildings built not in

                compliance with the ADA.  And The Equal Rights

                Center has won some significant settlements with

                not only damages for individual plaintiffs but

                more importantly commitments to build accessible

                housing well beyond what in fact a court might

                impose because of these failures to take this into

                account.

                            If there was anything that one had

                hoped in terms of some of the architectural pieces

                of the ADA it was whatever one said about existing

                buildings that at least with new buildings that

                over time we'd be able to build accessible

                buildings.  Of course, that is happening, but not

                uniformly.  So that's my digression there.  “The

                ADA's mass transit provisions ended decades of

                disagreements regarding many issues that

                determined exactly what is required of public

                transportation systems to avoid discriminating on

                the basis of disability.

                            The ADA contains detailed provisions

                for requirements of bus, rail and our public

                transportation systems.  Although implementation
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                has been far from perfect, ADA provisions do not

                answer all the questions, much progress has been

                made.  The ADA's employment provisions have

                dramatically affected hiring practices by barring

                invasive pre-employment questionnaires and

                disability inquiries and the misuse of

                pre-employment physical information, also made job

                accommodations for workers with disabilities more

                common than before the ADA.

                            The ADA's telecommunications

                provisions have resulted in the establishment of a

                nationwide system of relay services which permit

                the use of telephone services by those with

                hearing or speech impairments, and a closed

                captioning requirement for the content of all

                federally funded television public service

                announcements.”

                            Again, I could, again quoting from Bob,

                go on with similarly positive ways of thinking

                about Title 2 of the ADA and covering the

                activities of state and local governments, the

                impetus for the new freedom initiative from President Bush,

                which we may here about later, and executive order 13217

                declaring the commitment of the United States to

                community-based alternatives for people with
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                disabilities.  So that's one piece of looking at

                the ADA.

                            Another piece which is also in the

                realm of positive achievements is this:  The ADA

                brought civil rights into the mainstream of public

                policy.  The law coupled with the disability

                rights movement, which produced a climate where such legislation could be

                enacted, has impacted fundamentally the ways

                Americans perceive disability.  The placement of

                disability discrimination on a par with race or

                gender discrimination expose the common

                experiences of prejudice and segregation and

                provide a clear rationale for the elimination of

                disability discrimination in this country.

                            The ADA has become a symbol

                internationally of the promise of human and civil

                rights and a blue attorney/client for policy

                investment in other countries.  It changed the

                architectural and telecommunications landscape of

                the United States.  It has created increased

                recognition and understanding of the manner in

                which the physical and social environment can pose

                discriminatory barriers to people with

                disabilities.  It is a vehicle for which people

                with disabilities have made their political
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                influence felt and it continues to be a unifying

                focus for the disability rights movement.

                            So this is the half-full glass, at

                least with respect to the ADA.  Significant

                achievements and significant symbolic importance.

                But the glass is not full, so we also have the

                following.

                            In the decisions it has made on the

                definition of disability, the Supreme Court has

                fully lived up to its declared intention to

                interpret strictly the elements of the definition

                of disability to turn it into what it has called a

                demanding standard for qualifying as disabled.

                That's from the Toyota case.  The Court has made

                good on its objective of restricting ADA

                protection in: One, its position on so-called

                mitigating measures with regard to disability;

                Two, its interpretation of substantial limitations

                and major life activities;  Three, its expression

                of misgivings as to whether working is a major

                life activity;  Four, its -- that might relate to

                this whole unemployment problem, I guess.  Got a

                lot of people unemployed, maybe that's why.  Four,

                its application of the EEOC's class or broad range

                of job standard to the activity of working.  Five,
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                its questioning whether any federal agency has the

                authority to issue regulations regarding the

                definitions section of the ADA.  Six, the

                unnecessary reference to a duration on the

                limitation on disability.  And seven, the failure

                to designate any conditions as per se disabilities

                and elimination of some conditions from such a

                prospect.

                            In each of these instances, the Court

                has chosen a narrow restrictive reading of the

                scope of the definition of disability instead of a

                broader, more benevolent reading.  And as Justice Stevens said in

                the Sutton case, in order to be faithful to the

                purpose of the act, we should give it a generous

                construction and yet in Williams, the Court has

                approached the Toyota case in a miserly approach.  We

                have got a range of things that the Court has

                done.  This is part of a laundry list which could

                go on longer.

                            And there's an interesting debate and

                I think it's part of the discussion about the ADA

                restoration act as to whether while these

                decisions are undeniably, I would say, negative for

                the broad view of the rights of people with

                disabilities, which is clearly true, whether or
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                not these interpretations are more or less

                consistent with the statute and consequently, the

                statute was wrong in certain ways or in fact was a

                wrong reading of the statute and should not have

                led to the results it did.  For the most part,

                it's the latter.

                            The Court, which could have

                interpreted many of these provisions in a

                different way, chose to interpret it consistently

                at least in the employment discrimination area in

                a narrow way.  That's one thing I also want to

                just kind of allude to, and that is that if you

                look, at least at the Supreme Court level, in ADA

                cases, not perfectly, but in a somewhat remarkable

                way, the cases that have tended to be the narrowing

                cases have in almost all respects been employment

                cases.  The several cases that have stood out as

                being more positive and some of which are quite so

                have been outside of the employment cases.

                            So a case like Casey Martin, PGA

                versus Martin, which is a wonderful case in many

                ways, let's just say that I don't think, despite

                the fact we're on day two of the Masters, that

                there are a lot of people who can meet the

                demanding standard of having a physical or mental
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                impairment that substantially limits one in a

                major life activity and yet have the ability to

                strike a golf ball with the skill that you would

                need to be playing in a tournament.

                            After his victory, Casey Martin wasn't

                able to maintain, even though he was given the

                right to use a golf cart, the ability to keep

                participating in that level golf.  It's not to

                throw back any good decisions.  It's not by chance

                that that case was -- that that decision is in an

                air that will not have the same kind of broad

                implications that, for example, the Sutton case,

                which talked about the use of mitigating measures

                in defining disability, would have.  Just as an

                aside.

                            And I allude to the Sutton case

                because the Sutton trilogy, three cases decided in

                1999, really was a watershed in a negative way of

                enforcing and interpreting the rights of people in

                the employment context.  You may know this case.

                It was a case having to do with whether United

                Airlines could assess the sight of two twins who

                wanted to be pilots.  Their level of sight without

                contact lenses or glasses was 20/400.  It was

                quite poor.  With glasses it was corrected to
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                20/20 vision.  United Airlines said even though

                these women had been pilots in some respects that

                they couldn't be commercial pilots because they

                didn't meet their standards.

                            Now, I think it's a reasonable

                discussion to have and I think if the case had

                been decided on the basis that United Airline

                could articulate a reason why even though your

                glasses corrected your vision to 20/20 that the

                possibility of fogging up in the cockpit or the

                glasses falling off during turbulence meant your

                residual sight needed to reach a certain level to be safe.

                Let's say for the sake of argument, that might

                have been their point, but we never got to that point.

                            The reason we never got to that point

                is because the Supreme Court said that an

                individual who, because of the use of her

                eyeglasses or contact lenses, corrected the

                impairment that she had was -- that was as a

                matter of definition she was no longer

                substantially limited in a major life activity.

                Nor, by the way, did they say she was regarded as

                being substantially limited and that particular

                case, the activity was working.

                            A little known or recognized fact
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                about this case is that for reasons that are not

                clear to me, at least, the possibility that the

                sisters were regarded as substantially limited in

                a major life activity of seeing, which is a clear

                major life activity, was an issue argued at the

                district court.  It kind of fell out at the Court

                of Appeals and the Supreme Court erroneously said

                it was never argued.  So, in fact -- and I don't

                know how much of that is a failure on the lawyers'

                part, because the regarded as disability, which I'm

                sure many of you know is one of the key important

                aspects of the definition of disability under the

                ADA and 504, would have said whether or not these

                women are actually limited in the way they see.

                United Airlines is treating them as if they are

                and that would at least bring you into the

                category of people who could bring the case.

                            Again, we are not at the merits, we're

                just at the threshold issue.  That threshold issue

                problem, are you even the kind of person who can

                bring this case, is really probably the most

                important piece behind the need for the ADA

                Restoration Act, I think.  And also an interesting

                aside, this limitation, this definition of an

                impairment that is a substantial limitation of a
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                major life activity did not come out of whole

                cloth.  It followed from Section 504 of the Rehab

                Act, yet the litigation over the meaning of that

                was nowhere near as developed as it became

                afterwards under the ADA.  My sense of that is a

                lot of it is because under the ADA we were looking

                at private employers, not just public employers

                and we were looking at private employers that

                could hire good lawyers who knew how to read

                statutes and regulations and saw some of the

                possibilities for restrictive interpretations and

                of course could see who the nine justices on the

                Supreme Court were as well.

                            Some of these kinds of things happened

                not because the language of the law is wrong or

                necessarily leads to the results but because of

                the social, political and legal context in which

                decisions get decided.  So we have the Sutton

                trilogy, we have the Toyota case a few years later

                having to do with a woman who worked in a factory

                and had a variety of carpal tunnel-like problems.

                She argued not that she was limited in working but

                rather in the major life activity of performing

                manual tasks.

                            Apart from whether or not the case was
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                well-argued there either, and I think there were

                some mistakes particularly at the lower court

                levels, the Supreme Court came up with a standard

                of defining what is a major life activity that I

                think has been very vexatious and that is the activity has

                to occupy a central importance in most people's

                daily lives.

                            Without getting into the incredible

                level of detail about what is a major life

                activity and what isn't, a lot of things I do in

                my life, boring as it is, don't seem to qualify as

                the kind of things that are central in most

                people's lives and conversely some things that are

                central, I don't spend any time on.  It's a

                particularly fuzzy kind of standard which lends

                itself to, unfortunately I think, some restrictive

                interpretations that have limited some of the

                potential that the ADA provides.

                            There are other aspects of employment

                discrimination that have been troubling,

                particularly with respect to damage actions

                against governmental entities, the Board of

                Trustees against Garrett, which limited the

                ability to bring those kinds of cases.  There's

                the Eschesaho case about whether or not Chevron was
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                required to hire somebody who supposedly had a

                condition that made him dangerous to himself.  And

                despite the fact that the Supreme Court said that

                it reads carefully statutory language, it doesn't

                bother to look at legislative history or

                regulations.  Somehow in that case they managed to

                look at the regulations and decide that when the

                EEOC added danger to self in addition to others,

                that that was legitimate to do.  They had employed

                as a subcontractor the employee at issue there and

                then later he was rehired.  So I guess luckily for

                the plaintiff -- I went to the oral argument in

                that case and one of the really fascinating pieces

                of it was Justice Kennedy questioning the lawyer

                for the employee saying, well, why would this

                employee want to commit suicide by working in a

                plant that could endanger him?

                            And, you know, this notion that it was

                somehow a death wish on the part of an employee

                who simply wanted to provide for his family and

                who had a condition that was hardly so clearly

                going to be fatal in any immediate way was just

                interesting.  It showed you, sort of showed me,

                the power of paternalism here and that one

                important piece of what the ADA was supposed to be
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                getting at, that is to get away from a notion that

                we without disabilities know better what people

                with disabilities may need and want.  And yet that

                was -- the Court tried to distinguish good

                paternalism from not good, but to my mind in a way

                it was not very effective.

                            Reasonable accommodation is an

                important part of the ADA in Section 504.  As I'm

                sure you know, that too has been -- that was

                probably the one part of the ADA that was most

                worried about on the part of either opponents or

                employers who had not yet previously been

                subjected to the ADA.

                            What's reasonable?  What are we going

                to be required to do?  Going to be so expensive?

                And even though there's a defense of undue

                hardship, there could be very expensive things

                that don't amount to undue hardship, all of which

                were certainly questions one could ask.  For the

                most part, we can't seem to get past the darn

                threshold question of who has a disability.  And

                we had some Supreme Court work on this, primarily

                in the Barnett case, which has I think pretty much

                gutted the notion that one possible reasonable

                accommodation, which is reassignment to an open
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                position, whether that means that you actually

                have to get the position or you simply can apply

                for the position, which I would have thought

                anybody could have done anyway without the ADA.

                But maybe I'm wrong.  I don't think so.

                            And then there's the issue which Peter

                Blanck among others have written about, has the

                ADA been good for employment of people with

                disabilities or not?  This may be a case where

                there's a -- as I'm sure you know, the employment

                rates for people with disabilities have not gone

                up since the passage of the ADA, at some point went down, then up a

                little bit.  It certainly hasn't had a kind of dramatic

                immediate effect.  I think the reasons for that

                are complex.  I think it's not very accurate to

                say, well, it's because of the ADA.  But I do

                think it is to say that we don't all of a sudden

                create employment opportunities for people because

                we pass the civil rights statute, that the reasons

                why people may be limited in their employment are

                complex, have to do with the level of training

                they have, with the benefits that they get or

                don't get if they go into the workplace, the risk

                that if they try a job and it doesn't work out, it

                may be that not only will they lose that job but

33

                          - Rough Draft - Morning Session -

                they will lose benefits that they may in

                particular need, given the nature of our

                healthcare system.  So I don't want to have

                to get into detail, just to say we do have to be more

                precise about whether something is good or bad and

                why.  There's no question unemployment is bad but

                why it is I think is a more extended conversation.

                And then there's, of course, the question of

                attitudes towards people with disabilities and by

                people with disabilities.  I think that's itself

                an interesting kind of thing.

                            The NOD Harris surveys over the years

                which were critical to the initial passage of the

                ADA again reflect a certain greater level of

                societal acceptance of people with disabilities

                but far from a clear acceptance of it.  And again,

                there are more than a few instances -- in fact,

                unfortunately too many -- where you continue to

                run up against some perceptions about disability

                that are quite troubling.

                            Earlier this week I happened to be on

                a conference call regarding a panel we will be

                doing in a couple of months and someone reported

                that she had been in contact with a hospital that

                had a patient who had cancer.  This person had
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                intellectual disability.  Family members were

                there talking to the doctors about whether to do

                an operation and the doctor said why would you

                want to do this cancer operation on this person

                with intellectual disability?  I mean, you know, I

                am not making this stuff up.

                            And let me read to you from the

                President's Committee on People with Intellectual

                Disability, which is the new name of the committee

                I was on, which in a 2004 report said the

                following:  "A recent major study of public

                attitudes revealed that the attitudes of the

                American public have not changed appreciably in

                the past 50 years,” this is toward people with intellectual disabilities, “despite the many positive 

  signs toward inclusion achieved through legislation and

                Court decisions.  The general public

                underestimates the capabilities of people with

                intellectual disabilities, perceiving them as less

                competent rather than more competent.  Fewer than

                half of the public perceive them as capable of

                such skills as understanding a news event or

                handling their own money and less than a third

                perceive people with intellectual disabilities as

                being capable of handling emergencies.

                            It is apparent that the general public
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                lacks the appreciation of the range of capability

                of people with intellectual disabilities and

                therefore has low expectations of what they can

                do."  That's certainly been my experience,

                particularly with working with people with

                intellectual disabilities, which has probably been

                the group of people with disabilities I've worked

                with most closely.

                            I have a sister who has intellectual

                disabilities so I know from speaking with and

                having grown up with her what it's like, as we all

                know, to have a mix of some very strong strengths

                and some real significant challenges.  So as

                Michael Perlin knows, I tend to know a lot about

                1960s-level music, and my sister is almost in that

                category as well as seeming to know the -- whether

                or not anybody from the era of Jack Benny, George

                Burns, Bob Hope, is alive or dead.  For a variety of

                reasons, she's been focused on death recently and

                will ask me, is so and so alive?  Dead?  When we

                get on ranges of all people dead, I find myself

                wanting to move on to live things.  I told her

                that my wife, who she wanted to talk to, was out,

                she was at the opera.  She said is she hearing

                Beverly Sills?  I said no she’s dead.  Unfortunately, the

36

                          - Rough Draft - Morning Session -

                best laid plans -- but there you go.  We haven't

                talked about opera, Beverly Sills.  I don't know

                how my sister knew Beverly Sills was an opera singer, but she knew

                it.  I'm running out of time.  Let me say a couple

                of other things very quickly because in

                particular, I have Laura Rothstein to my right I'm

                going to give short shrift to the level of

                education, the education law cases.  Suffice it to

                say that the last several years the Supreme Court

                has expressed quite a bit of interest in cases

                under the Individuals with Disabilities Education

                Act and again in this era when the Supreme Court

                expresses interest, not a good thing.  We dodged a

                bullet this fall with a case about whether or not

                parents who did not first have their child in

                public school could get reimbursed for private

                education at public expense and a case that I

                think based on oral argument wasn't going to come

                out well because a recusal by Justice Kennedy

                being a 4-4 affirmance of the opinion, so that --

                but that issue will come back before the Court and

                the Court has also put the burden of persuasion on

                parents or anybody challenging an inadequate

                educational plan, for example, which is usually

                going to be the parent.  That has created a
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                problem certainly in my jurisdiction, District of

                Columbia, which changed its rule to make the

                parents have the burden of persuasion.

                            Deinstitutionalization, I alluded

                earlier to some of the issues about the continued

                over use of institutions for people with

                particularly intellectual and psychosocial

                disabilities.  The Olmstead case is one of the

                lights in the darkness, if you will.  The

                implementation of that case has been a complicated

                one, probably I would say on balance more positive

                than one would have hoped or expected but even the

                Olmstead case in its requirement that people

                can -- there's a constitutional right or statutory

                right to live in the community if, among other

                things, professionals think you should, has within

                it the seeds of a kind of capacity challenging

                view, which is troubling.

                            Housing.  We could perhaps say nothing

                more than the lack of affordable housing may be

                one of the most significant limitations on ability

                of people with disabilities to make their way in

                society.  That's true if it's in lieu of

                institutions, it's true to be able to live in

                places that are accessible and provide them with
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                opportunities in the community.  Personal

                supports, the level of personal assistance is a

                big issue.  Certainly another big challenge is the

                fact that so many of the individuals that provide

                services to people with disabilities, do direct

                support work, are under paid, insufficiently

                appreciated for the work they do.

                            That makes it difficult to provide the

                kind of consistent support that many individuals

                may need.  I could spend an hour or two on the

                enforcement of the Civil Rights of

                Institutionalized Persons Act, the statute I

                worked on at the Justice Department.  Not enough.

                            Then I'll finish by simply saying that

                any effort to understand the state of disability

                law in the United States would be incomplete if it

                didn't also say, especially in these times, that we

                must look beyond federal law to state law too.

                Many states have many ADA-type statutes which

                perhaps if the ADA had been interpreted more

                generously would have not added much but, in fact,

                because some of those states have statutes that do

                not have this limitation problem that I alluded to

                earlier, the substantial limitation or do not

                exclude mitigating measures, they have the
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                opportunity to provide more support.  And other

                issues such as legal capacity, which address

                things like whether people with disabilities can

                get married, make contracts, are issues of state

                law.  State guardianship statutes, are really

                where it's at when it comes to trying to keep with

                capacity issues and they are not where they need

                to be.

                            So we come back to the initial

                question.  How full is the glass?  The answer

                depends really in part on who's asking the

                question.  It also depends on whether one is

                looking at the glass as an observer or one who has

                drunk or is about to drink its contents.  It's

                informed by whether we have been looking at

                drinking glasses and their contents for a long

                time or just started to do so recently maybe

                because we just became thirsty last night.  It

                depends on whether one is inclined to look at the

                glasses of other people at the table, other

                countries, for example, or whether wants to

                compare the level in the glass with the level of

                the liquid in the glass of one's own family.

                Think other socially marginalized groups in this country.  It depends

                whether one is inclined to be optimistic about the
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                pace of social change.  In short, it depends.

                Thank you.

                            Marc Maurer:  I see that law professors

                are like lawyers.  They take as much as they can

                get in their time.  Ms. Rivera-Rau, your time has

                been diminished, but not much.  I also observed

                that Professor Dinerstein is -- may be concerned

                about the Supreme Court.  Hearing is definitely a

                life activity, and if they can't hear, then

                perhaps they are disabled.

                            All right.  Mildred, see

                if you can get this done in, say, 8 minutes.

                            Mildred Rivera-Rau:  Thank you for inviting me.

                            I notice that I'm the only government

                attorney on the panel and you can make any

                conclusions you want about that.  But I guess

                employment law is an essential part and one of the

                problems that the Professor has seen, we can see

                why that might be.

                            The thing that made me happy about

                being here in my official capacity as opposed to

                my personal capacity is that I can spend time at

                work preparing for today.  Now, I was able to
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                review the Professor's article yesterday and

                wanted to go through a number of different areas

                just as he did in the employment context.  The

                definition of the term of disability as we know

                was very narrowly interpreted through the Sutton

                trilogy.  And while it was narrowly interpreted,

                the EEOC has been able to use the mitigating

                measures aspect of the burden that that provides

                to the individuals with disability to carve out

                some coverage for in particular for people with

                diabetes.

                            Now, it's been more difficult for

                people with epilepsy or convulsive disorders and

                has been a mixed bag for people with psychiatric

                disabilities.  We thought that it would be more

                narrow, so I guess in that sense, we are happy

                that it isn't quite as narrow as we expected.  As

                you may know, the EEOC was not on the side of how

                it came out in the end, and we did not get

                deference in that case from the Supreme Court.

                            With regard to record of disability, we

                thought we would see a lot more cases of record of

                because of the narrow definition of disability,

                but that has not been the case.  As far as

                regarded as cases, we have seen a lot of narrow
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                decisions and losses for plaintiffs in regarded as

                contexts.  But, in the last three or four years it's

                been more positive decisions for the plaintiffs,

                and these cases have occurred in cases where we

                have low-skilled jobs and they're excluded because

                of an impairment or because of the myths, fears

                and stereotypes that are blatantly stated by an

                employer and therefore result in regarded as findings.

                            As far as reasonable accommodation,

                what we find is when the interactive process of

                getting an accommodation breaks down, that's when

                a lot of times we see the failure to reasonably

                accommodate and plaintiffs either losing their

                cases or winning them.  There are a lot of cases

                involving leave and EEOC's position on leave is, of

                course, that it should be permitted as long as it's

                not an undue hardship.  We have seen a lot of

                cases about requesting leave and leave because of

                lasting impairments.  The other big issue that we have

                seen in the Supreme Court is reassignment and the

                Professor talked in his paper about the Barnett

                versus US Air decision as he did today.  That's

                the only Supreme Court decisions we've seen on

                reassignment, although we saw a lot in Circuit

                Court.
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                            In Barnett, the argument was that a person with a

                disability would need to be accommodated unless there

                was an undue hardship.  But as we know, the Supreme

                Court found the analysis involved whether the

                accommodation was reasonable or not and found

                there that it was not reasonable for an employee

                to trump the seniority rights of a person who

                wants a job, basically.

                            In that case, the Complainant had

                already been in the position and he was bumped

                from it because someone else had seniority for it

                and the Supreme Court basically said in that case

                that bumping was okay.  But it did leave a context

                where under special circumstances, seniority would

                not be -- would not affect the decision to keep

                someone in that job.

                            Another case involving reassignment

                which didn't go to the Supreme Court was Huber

                versus Wal-Mart, and it raised the issue, which is

                split in the jurisdictions right now 

                about whether someone has to be best qualified to

                get a reassignment or whether they have to be

                qualified.  And the 7th and 8th Circuit had held

                that you have to be the best qualified for a

                position as long as that is a policy that is
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                uniformly applied.  And the 10th Circuit has

                agreed with the EEOC position which means you just

                have to be qualified, you don't have to be the

                best qualified for the position.

                            In regards to proving the defense of direct

                threat, the courts handled it three ways.  First,

                the employee has the burden of proving the lack of

                direct threat or some courts decide the employer

                bears the burden of proving a threat exists.

                            A third way that courts have dealt

                with it is the employer bears the burden except

                for in cases of safety-sensitive jobs and 

                an example would be a nurse who

                distributes medication or a police officer who's

                on the beat.  In those cases, the employee has to

                prove the lack of direct threat.

                            Now, with regard to threat to self, the EEOC

                regulation was upheld in this case.  Of course,

                EEOC agreed with the decision and was glad to have

                the deference that we did not get in the Sutton

                trilogy.  And what we would say about the direct

                threat to self is that our regulations provide a

                high degree of standard that an employer has to
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                prove an individualized analysis based on

                reasonable medical judgment.  The regulation

                requires an assessment of an individual's current

                ability to perform a job and takes into account

                the imminence of the risk and the severity of the

                harm.  So this prevents employers from making

                paternalistic decisions based on stereotypes and

                assumptions about disabilities.

                            With regard to medical inquiries and

                examinations, the law regarding medical inquiries

                at the application stage is fairly settled but the

                more interesting cases are those where employers

                want to make a medical inquiry of its existing

                employees.  The rule is that an employer can make

                an inquiry if there is an indication that the

                employee is experiencing an employment problem due

                to a medical condition.  The inquiry is, of

                course, employee-specific and must be decided on a

                case-by-case basis.  Basically, EEOC has been

                getting questions from oil companies or other

                nurses or bus drivers, excuse me, bus drivers, not

                nurses in this case, where they wanted to make

                periodic checks, periodic medical inquiries.

                Employees -- a particular class of positions, EEOC

                has taken the position that you cannot make broad
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                inquiries on a whole class, that that's prohibited

                by the ADA except in cases of public safety where

                like, for example, police officer or a

                firefighter.

                            Almost finished.  Let me wrap up.  I

                was going to talk a little bit about

                confidentiality, and damages, but basically I'd

                like to conclude by saying that enforcement of

                Title 1 of the ADA is a critical part of ensuring

                the rights of Americans with disabilities.  EEOC

                is committed to the full inclusion of Americans

                with disabilities in the workforce and the

                elimination of discrimination.

                            Marc Maurer:  And Professor Rothstein,

                Dean, former Dean of the Brandeis School,

                Professor Rothstein.

                            Laura Rothstein:  Thank you.  I can attest to the

                fact that going into being a Dean is more

                political than just about anything you can do.

                            And so what are the things that we've

                done throughout the world to become more healthy?

                We decided to drink more water more often.  We've

                now decided that we want to be environmental so

                those water containers that we drink out of, we

                are trying to reuse them to be more environmental.
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                But lately we've learned that the unintended

                consequence of reusing those things that we did to

                be more healthy and environmental is there's

                leaching of these chemicals into the water and so

                my question is not whether the glass is half full

                but what is the container we are drinking out of?

                And thinking about unintended consequences.

                            But before I get to that, I want to

                recap or respond to what Bob has talked about.  As

                you know, 2008 is the 35th anniversary of

                Section 504 which was really the beginning of

                comprehensive disability discrimination law.

                Those of us who advocate for equal access and

                equal treatment would certainly like to see we're

                further along and I consider myself an advocate

                through education.  My first efforts were about 30

                years ago in 1979 when I worked at the Pittsburgh

                Law Clinic for Disabilities and translated my

                interest in civil rights to that area.  And since

                then I've done a number of things, but in terms of

                my advocacy, often when my daughters were younger

                and we would go to restaurants they would see me

                looking about the place.

                            They would say, "Mom, are you going to

                make a scene?"
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                            I would say, "No, I never make a

                scene.  I just raise consciousness."

                            But sometimes I have been aware that

                the unintended consequence of perhaps saying you

                ought to put a ramp here or there or whatever may

                be that the restaurant closes.  So I think about,

                you know, be careful with your advocacy and be

                selective and realistic.  I do think of myself as

                a realistic optimist.  So while I seek

                improvements, I do see disappointments and I also

                note we have made a great deal of progress as well

                as being important to highlight the priorities

                that we need to address through federal

                legislation, regulation, litigation,

                appropriation, or education.  We should be careful

                about the unintended consequences and consider the

                best route in light of those.

                            I know recently there's been a lot on

                television about Martin Luther King and the Tom

                Brokaw special last week talked about how

                strategic he was in his group in bringing the

                cases, bringing the advocacy efforts.  I'm reading in Thurgood

               Marshall’s biography how strategic the group was in which

                cases to bring.  There were a lot of disputes

                among the group, but they thought about what they

49

                          - Rough Draft - Morning Session -

                were doing; do we compromise here so we can get

                there?

                            And finally, because it's been

                mentioned that I'm at the Brandeis School of Law,

                a little bit of trivia.  A little-known fact about

                Justice Brandeis is that when he was in law school

                he had severe problems with his vision and so he

                had a classmate read to him as a reasonable

                accommodation.  In exchange, Justice Brandeis

                tutored him.  And what a great thing to have Brandeis tutor you.  One of the

                things that Brandeis is most noted for is his

                people's lawyers advocacy in the Oregon case where

                he advocated for shortened working hours for

                women.  He made a strategic decision that he could

                not get that for everyone at that point in time,

                so he made that choice.

                            So this is what I would encourage us

                to think about.  Turning quickly to what is good

                about where I think the progress we have made is I

                think there's greater awareness.  I think

                employers are doing a better job of identifying

                essential functions, providing accommodations, providing avenues to

                resolve disputes without litigation.  A lot of

                employment cases don't reach litigation because

                they are resolved.  The building environment is
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                better, designers are better at getting it right

                the first time.  They don't always do so, but the

                realization, not only does it help people with

                mobility impairments but also the roller luggage that

                we all like to pull.  I'm convinced there is a

                direct correlation between when roller luggage

                became popular and when we started having laws

                that required it.  I can't prove that, but I think

                that's true.

                            There is a great deal of technical

                assistance and guidance helped by the Internet.

                The federal agencies have issued an extraordinary

                amount of guidance.  There have been improvements

                in technology that for many are positive, but

                others not, so they have these unintended

                consequences.  The Internet makes it possible for

                individuals with mobility impairments to shop and

                research, but without proper design, challenges to

                individuals with visual impairments and certain

                learning disabilities are problematic.

                            Technology and engineering also help

                access in a number of other ways that I don't have

                time to address.  But realtime translation,

                exactly what we're doing here today, has

                facilitated access a great deal.  So there is a
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                lot of improvement in that area.  Number of things

                need attention.  I'm not going to go into them.

                Bob discussed a number of them and so did Mildred.

                But there is a need for attention in the area of

                special education, with discipline.  The No Child

                Left Behind Act has caused a lot of costs for

                testing and so on where the money, resources are

                dissipated from special education law.  Issues like

                vouchers and school choice need some attention.

                            One of the other issues, and there

                are several, but I want to focus on one in

                particular that has the unintended consequence.

                The access to healthcare because it comes through

                the employment sector is a real barrier for

                employment for people with disabilities in a

                couple of ways.  Individuals may not want to give

                up their government benefits and employers may say

                I want to employ the person but I'm afraid how

                much this is going to cost me in employee

                healthcare.  We have to recognize those problems

                in our constructive and we will have an

                opportunity, I assume, with the next election, to

                revisit a lot of these issues.  But that to me is

                such a critical aspect of having an impact on

                employment discrimination that we must pay
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                attention to it.

                            So what should we do?  Legislate,

                regulate, interpret, litigate, educate,

                appropriate?  Probably all of the above depending on what you are talking about.  The ADA

                Restoration Act, which I know Chai and others will talk

                about later today, does talk about changing the

                definition.  But this is an area where I have some

                degree of concern.  I worry a bit if we try to go

                too far with that although it would be wonderful

                to be extremely inclusive.  If we try to go too

                far, there may be some backlash which will result in unintended consequence.  I

                focused on this lately in something I wrote about

                the first Supreme Court case argued under the

                Rehabilitation Act.

                            As I was writing that story, as I was

                kind of looking behind what led the Supreme Court

                to decide that Francis Davis, who had a severe

                hearing impairment, was not otherwise qualified to

                be a registered nurse and so she couldn't be

                admitted to the program.  I do a lot on higher

                education disability issues and I have done so for

                quite a while.  I started thinking about, you

                know, the really good cases that Bob was talking

                about in addition to Martin.  A lot of the really

                good cases in terms of deciding who is otherwise
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                qualified, what is a reasonable accommodate, came

                out of higher education.  So the courts, the lower

                courts really started focusing on those issues,

                the right issue, and didn't start foreclosing

                people saying you aren't even disabled, you don't

                get through the door.  So we have this body of

                case law that developed up until when the ADA

                passed and it started covering employers

                comprehensively, which is a good thing.  You

                started seeing employers kind of saying, my gosh,

                there's this groundswell of litigation, and we

                have got to provide healthcare and health

                insurance.  I think they started historically, and

                then conservative courts help them, they started

                reacting and saying we are not even going to look

                at otherwise qualified, reasonable accommodations,

                direct threat; we're going to just say they're not

                disabled.  So this led to what happened with the

                Sutton trilogy, which I think is very unfortunate.

                            I think Sandra Day O'Connor did not

                expect the consequence that people with epilepsy,

                diabetes, severe mental illness wouldn't even be

                able to get to the point where they would need to

                determine whether they were otherwise qualified or

                not.  So that is kind of my thinking.  And I
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                don't -- I would really strongly urge you not to

                think that I am advocating caution or that we go

                slow, that we don't be strong advocates.  But that

                we be like Martin Luther King and Thurgood Mardhall and Louis Brandeis,

                that we are thinking carefully and are strategic about

                deciding where we want to push, how we want to

                push, where we may want to back off a little bit

                and where instead of saying let's give them more

                rights, we advocate for more resources, more

                education.  Iin the area of mental illness, which is

                a serious problem I've written quite a bit about,

                a lot of it is a fear and lack of knowledge.  So

                we perhaps need more education in this area where

                we are talking about mental health parity, that's

                an area where we need more resources.

                            So in closing, I would again emphasize

                that I'm not suggesting that we back off or that

                we not look at whether the glass is half full.  We

                should look at that, but that we also consider

                what is the drinking glass made of.  Thank you.

                            Marc Maurer:  There is now time for

                questions, and Dr. tenBroek established a system,

                Dr. tenBroek, the founder of the National

                Federation of the Blind for whom we've named this

                symposium, and he said tell me your name, I know
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                mine.  He was blind.  I am blind.  I can't see you

                if you raise your hand so you need not do that.

                Tell me your name and we will go from there.

                            >>:  Tina.

                            Marc Maurer:  If we have a microphone,

                I'd prefer it because we are putting this on some

                recorded form.  We used to use tape.

                            >>:  Okay.  Thank you.  I actually

                wanted to comment about the last thing you just

                said, because I am one of the co-chairs of the

                WorldNet work of users and survivors of

                psychiatry, so I can speak with some knowledge of

                issues of people dealing with mental illness or

                being labeled with mental illness.  And I would

                actually approach it in almost the opposite or

                different way from what you were saying because I

                think part of the problem is that the container we

                are drinking out of, if we are looking at the

                kinds of laws and legal structure that we have to

                deal with, the issues we're facing not only in the

                United States but in every country in the world

                are inadequate.  And basically, the issue that we

                see as primary is what Bob Dinerstein was bringing

                out, the aspect of legal capacity, which is

                reflected in guardianship laws and also in these
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                mental health laws that allow people to be

                deprived of their liberty and given drugs or

                electroshock against their will.  I won't go on

                too long because I'm not on the panel, but I could

                certainly tell a lot of stories about the effects

                of those things on people's lives.

                            And I just want to suggest that when

                we're looking for solutions we try to look for

                something comprehensive.  The next panel I know is

                going to be on the disability convention which

                offers a really different way of coming at it and

                it relates to this issue of how we deal with

                positive measures or putting resources, because I

                think that we should push our government to come

                up with creative ways of not just throwing money

                at a problem but actually say in the employment

                area making -- you know, creating some kinds of

                incentives, coming at things in a different way so

                that we're not just looking at everything from a

                legal perspective.

                            But you have to have the legal

                perspective in order that people are guaranteed

                their equal rights.  And there are some things

                that some of us may not feel that we can

                compromise on.  So there's going to be in the
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                struggles that we have ahead in relation to both

                the ADA and the disability convention, I just --

                part of what I want to say is in relation

                specifically to mental illness or psychosocial

                disability that there really is a new vision and a

                new legal model on the horizon.  Thank you.

                            Laura Rothstein:  Could I respond?  I absolutely

                agree and the key word that you said there that

                was very important to me was comprehensive.  And

                so there are lots of areas where I wouldn't say

                you should compromise on this, but as you're

                working and advocating for whether it's a

                legislative solution, a litigation strategy, to

                think about the comprehensive impact that what

                you're doing might have.

                            Especially in litigation, you're

                representing specific client on a specific issue

                unless you're doing more global litigation and

                that's where I think, for example, the individuals

                have been bringing these 500 lawsuits against

                every business there is in the state of California

                really have an unintended consequence.  I don't

                disagree with you, but I think it's valuable to

                sort of think big picture about if we do this

                here, should we also be thinking about how that
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                might have an impact there?

                            Marc Maurer:  Other panel members have

                comments?

                            >>:  No, I don't.

                            Marc Maurer:  So, questions?

                            >>:  My name is Molly from Florida.

                I'm not an attorney.  I do have two questions, if

                you don't mind.

                            As far as the reauthorization of the

                Rehab Act, do you see especially in DC a real time

                when it will be finalized?  Because it's been

                going on for quite a while.

                            I know the significant disability,

                independent living is an issue.  Do you have any

                idea when you expect this to be finished and

                passed?

                            The second part of the question is

                about enforcement regarding Olmstead.  For

                instance, Florida has a lawsuit pending right now

                because we have just, for example, over 2,000

                people under the age of 30 with disabilities who

                do not meet the medical capacity to be there in

                nursing homes.  And so enforcement of a lot of

                these laws including the ADA seems to be part of

                the issue at least in my experience that people
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                think that they will -- okay there's a law at the

                Supreme Court that's fine we don't have to deal

                with it, we're Florida, whatever state you are and

                given Florida's situation.  So maybe the

                enforcement of some of the current laws that are

                there would be helpful and that's all.  Thank you.

                            Robert Dinerstein:  I don't know if you've been

                following current news.  I don't have enough

                information to really answer your question

                intelligently.  On the second point about

                enforcement, Mildred may also have something to

                say about that on the employment side, you're

                absolutely right.

                            Many, many years ago someone wrote an

                article in the then-Medical Disability Law

                Reporter called Now Comes The Hard Part.  The idea

                is once you have your Court order, let alone a

                decision, now you have to get it implemented and

                implementation, particularly with regard to

                institutionalized people and getting them into

                alternative settings, has been something that's

                gone on 30 plus years.  The cases I worked on long

                ago are still going.  I've not gotten older, but

                they persist.

                            So the question is, enforcement is key
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                and the resources to do that enforcement are

                critical.  One of the reasons why I have been

                critical over the years of Justice Department,

                that is an entity that has resources that a lot of

                public interest legal services lawyers don't.

                They ought to have the ability to bring a

                consistent approach to enforcement and it hasn't

                always been there.  You really see a problem with

                it when it isn't there.  The getting of a good

                Court order, whatever level, is a necessary but

                not sufficient part to what's going on and it also

                relates to something that Laura said that I want

                to also reinforce and that is thinking about quite

                carefully and quite historically about which kinds

                of cases to bring including when you're looking at

                something like what you describe, how do we best

                challenge that?  Are we in a position to bring a

                class action and then follow through even if we

                get that Court order in making things go?

                            Often the answer is you have enough

                wherewithal to file the suit but not enough to see

                it through.  That's not a criticism, because it's

                hugely resource-intensive to do that.  But it may

                suggest more targeted approaches, while

                frustrating in that they're not addressing all the
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                people affected, might be a way of proceeding.

                            Marc Maurer:  I am not a member of the

                panel, but I would observe that the Justice

                Department does not always understand disability.

                So even if you call upon it to do something, it

                isn't necessarily going to know what to do or how

                to do it.

                            Laura Rothstein:  That may change.

                            >>:  David has a question.  My name is

                David from Philadelphia.  It's nice to see Bob and

                Laura and other people here.  Taking Laura's

                comments on being strategic and Bob's on the

                history and some of the problems in lower court

                litigation that have made it easier for the

                Supreme Court to rule the wrong way, I see an

                incredible problem we have in the country of there

                being not enough legal resources to advocate for

                people and represent people well.

                            I represented somebody recently in a cert

                petition and in the lower court the lawyers who

                worked on it had no notion of what the ADA was or

                how to prove an ADA case.  People call and write

                me all the time who can't find a lawyer to

                represent them in any kind of disability case,

                even when it's a good case and I'm wondering what
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                thoughts we have here about trying to bring that

                implementation issue that Bob talked about getting

                lawyers to be interested in disability cases.

                Years ago I tried to teach lawyers in like a model

                like program in western Pennsylvania about

                disability law hoping they would use that in their

                practice.  A year later, we went to check on

                whether the training did any good and none of the

                lawyers had done anything for anyone with

                disabilities in the intervening year.

                            So I wonder what thoughts people have

                about how to improve the quality over all not with

                the WNAs, not just experts in the area, but the

                lawyers out there who are being called by clients

                with disabilities and the lawyers have no idea how

                to respond.

                            Laura Rothstein:  I worked with Eileen Shane in

                Pittsburgh.  She was the inspiration because she

                was always pushing the envelope on creative

                litigation strategies.  And I remember when I went

                to work while we were visiting, I was only

                teaching one course there because I was pregnant,

                I said I want to do something else.  They said

                you're admitted to the Pennsylvania Bar.  Could

                you do the cases for the clinic that are too hard
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                for the students to do.  I said I don't know

                anything about this area of law.  They said that's

                okay, nobody else does either.  And that was 1979.

                            I think it is true that there's a lot

                more knowledge now.  There are case books.  I've

                got one.  There are other case books out there.

                There's a lot more reference.  There's a lot more

                information, but I think the real challenge to the

                lack of interest is the courts are not terribly

                receptive and without the funding available for

                legal services, through the law clinic and so on,

                there isn't the incentive.  I have a lot of

                students right now in my torts and property

                classes saying this is a really interesting area,

                but they're probably not going to go because

                how can they afford to do that unless they're

                working for a P and A project?

                            So I'm hopeful with a changed national

                federal philosophy that there will be funding that

                is available to create the new market of people

                who say oh not only am I interested in this but

                there's a way I can do it because these are cases

                where we can do something with it.

                            Robert Dinerstein:  This is a great question. For

                those who don't know, David is really one of the
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                founding fathers of disability litigation in this

                country.  I think a problem is that, in my

                experience, the people who wind up teaching,

                representing people with disabilities, even taking

                courses in disability law, politicians, tend to

                have some disability themselves.  It may be their

                own, that of a family member.  It may be a course

                that they took not having an interest in

                undergraduate and becoming jazzed by the issue.  I

                think that's great and it's been an important

                source of motivation for many of us to do this

                work.  It, however, I think has also had, to use

                the phrase, the unintended consequence of sending

                the message to others, unless you've got those

                connections why would you be interested in this

                area?  As someone who likes the area, I think it's

                a highly technical challenging area intellectually,

                if that's what floats your boat.  It's obviously

                doing work, whether it's litigation or otherwise, on

                behalf of people who need it.  You need to have

                the skills.  Lawyers that don’t have the right skills sometimes bring cases that

                don't move the ball in the direction we want it to

                go.

                            I wish we could figure out a way.

                It's frustrating to see a student, saying have you
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                thought about this or that, that's disability.

                It's like there's a big black box that they don't

                want to look into because it's not something they

                understand.

                            Part of what we need to do in addition

                to those of us who are at law schools being to

                advocate for that is to reach out to people who

                don't have that connection and make the case.

                Frankly for whatever side you are on in doing

                those kinds of cases, they are critically

                important.  Those of us who have been doing it for

                a while are not getting younger and unless there's

                a new and improved group of people doing it, it's

                going to be a problem.

                            Mildred Rivera-Rau:  This may not be a direct 

    answer to your question; however, I need to put a plug in

                for what we brought to the conference here, our

                handouts.  The EEOC has been issuing guidance and

                fact sheets on different areas of disability law

                and employment for the last few years and there's

                at least a couple of dozen of them and each year

                we issue about three or four more.  I did bring a

                list at the free literature table of all our

                publications with the website links to them and

                I'm only saying that there is resources available
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                to understand the law and then from there,

                litigators, attorneys can jump into the specifics

                of what can be done.

                            Laura Rothstein:  I think there's some awareness is

                happening on the preventive lawyering front, that

                you have lawyers that work for employers or

                corporations or architects who are saying up front

                by the way you need to be careful about this,

                this, this and this.  So I think there is some

                benefit and greater knowledge, but not necessarily

                as much as Virginia case I.

                            >>:  This is Dan Goldstein.  I'm not

                sure we want armies of new lawyers out there doing

                this work until there's been more work on the

                cultural understanding of disabilities.  Some

                of the really horrendous cases we see are brought

                by well-meaning lawyers who have never done a

                disability case in their life and are asking for

                an attention-grabbing reasonable accommodation

                that hits the front page of the paper and makes us

                all cringe and -- and/or the client who does find

                a lawyer but whose attitude is highly custodial

                and protective and highly patronizing.  We

                certainly need to grow the ranks, but we make sure

                that the education and culture keep up with the
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                growth.

                            Robert Dinerstein:  I think that's well said.  

    One of the things that I enjoy when I'm teaching my

                Disability Rights Clinic, we are representing

                families or families with family members with

                disabilities.  We talked about a client centered

                approach to representation where we don't tell the

                client what we think is right for the client but

                we listen to the client as to what they wish to do

                is critical.

                            You will get some resistance sometimes

                from people saying well, I don't know if that

                makes sense, but you can't mean that's true for

                someone with a psychiatric disability, right.  Why

                not?  Yet working through that is right.  I think

                it also relates to this point we have been talking

                about in terms of strategy.  The Thurgood Marshall

                strategy reflected an ability to have more control

                over the sort of people who might be bringing

                these cases and doing it in a thoughtful strategic

                way.  We're in a different world now.  There isn't

                that -- and, yeah, in many ways it's good there

                are one or two people deciding this, although we

                could use a few more good folks.  But people can

                bring cases, when you read them, you say what were
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                they thinking?  Because it didn't have a chance

                and it made a lot of bad law.  It's one of the

                things that is a constant challenge.  I think it's

                not waiting for then doing later or doing it first

                and waiting.  It's got to be a dialogue.  It's up

                to those who understand these issues better to

                continue to be out there, to talk to other people

                about what this work is about so we can kind of

                move it a little bit.

                            Marc Maurer:  Now, we will take a break

                after the next panel we have a 15-minute video

                about the work of Dr. Jacobus tenBroek.  We will

                have the next panel, we will have that video and

                we will have lunch.

                            (Recess)

                            Marc Maurer:  Panel 2, the United

                Nations convention.  We will have for this panel

                the lead presenter is Michael Stein.  The

                commentators are Maria Veronica Reina and Michael

                Perlin.

                            Michael Stein has an international

                reputation as a disability rights expert.  He

                participated in the drafting of the United Nations

                Convention on the Rights of Persons with

                Disabilities and he actively consults with
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                international governments on their disabilities

                laws and policies.  Professor Stein serves on

                several disability rights advisory boards and blue

                ribbon disability research panels.  Maria Veronica

                Reina is also currently the executive director of

                the global partnership on disability and

                development.  She served as president of the

                center for international rehabilitation prior to

                joining the Burton Blatt Institute.

                            Before working in the United States,

                Ms. Reina's advocacy focused on raising awareness

                and involvement of the international community on the

                comprehensive and integral international

                convention on the protection and promotion of the

                rights and dignity of persons with disabilities.

                            Michael Perlin is an internationally

                recognized expert on mental disability law.  He

                currently serves on the board of advisors of

                Mental Disability Rights Iternational and on the

                board of directors of the International Academy of

                Law and Mental Health.  Professor Perlin has

                written 20 books and nearly 200 articles on all

                espects of mental disability law.  We will begin

                the panel with the presentation of Michael Stein.

                So, Michael Stein.
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                            Michael Stein:  Thank you very much.

                            I'm very honored to be here, although

                you gave me a shock when you said I had an

                international reputation.  There was kind of a

                pause there for a moment when I was worried what

                was going to come out.  This is a paper that I've

                written with my good friend and coauthor Janet,

                who is with us today, who will be taking all

                difficult questions directed towards me.

                            I'm pleased to be here, grateful to

                the organizers and absolutely delighted to have

                these two wonderful commentators, because in

                speaking about the UN convention and speaking

                about the rights to participation it's specially

                delightful to have Maria as a commentator, someone

                I was delighted to work with at the UN who we all

                felt a great deal of pride on the day of the

                adoption when she spoke from the podium, as did

                Tina, who is with us, and to have Michael also

                comment because when we talk about the right to be

                in the world, really we're talking in large

                measure the right to participate and to be out and

                about every day and not to be put away in the sort

                of conditions that he has worked so long to try to

                change.  I'm happy I'm going to learn from between
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                commentators and we have lots of time to address

                the topic.

                            >>:  Excuse me.  Could you get just a

                little bit closer to the mic?

                            Michael Stein:  Professor Jacobus tenBroek argued

                mid-century on behalf of rights for individuals

                with disabilities.  Nothing could be more

                essential to personality, economic opportunity, he

                said, than the physical capability, the public

                approval and the legal right to be abroad in the

                land.

                            Some 50 years later, Professor

                tenBroek's right to live in the world, the ability

                of persons with disabilities to have equally

                meaningful contact with the population at large

                became a central feature of the values underlying

                the United Nations Convention on the Rights of

                Persons with Disabilities, which has become, as of

                last Thursday, the first binding human rights

                Treaty of the 21st century.  Today I'm going to

                speak about Professor tenBroek's jurisprudence,

                because as marvelous and wonderful as he was, he

                tends to be under-recognized and

                under-appreciated, at least in our world of legal

                doctrine, discuss the convention and how it moves
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                towards participation in the community, and finally

                highlight a few aspects of how article 30,

                participation in cultural life, recreation,

                leisure and sports fills out and upholds these

                measures of justice.

                            Professor tenBroek was a visionary

                both as an academic and advocate.  Notably, his

                calls for participatory justice proceeded

                contemporary notions of diversity by half a

                century and extended to racial and economic

                categories as well as to individuals with

                disabilities.  If you had to put a one-sentence

                characterization on his work, we could say it was

                the pursuit of social justice through equality and

                participation.  In regards to the 14th Amendment

                and people of color, racial issues, Professor

                tenBroek was one of the earliest scholars to

                examine and systemically apply the 14th Amendment

                to the areas of social justice.

                            Despite being referred to as the last

                resort of constitutional arguments, by the way,

                that is in Buck V Bell without irony, Professor

                tenBroek's students of the equal protection clause

                recast subsequent constitutional arguments.  The

                equal protection clause, which analyzes over
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                inclusive and under inclusive uses of

                constitutional classification, remains one of the

                most influential pieces.  It was noted by then

                legal defense fund attorney providing central

                arguments for the group during the landmark second

                argument of Brown v. Board of Ed.  Here at the

                library, there's a copy of the letter from Justice

                Marshall to tenBroek saying he would be in

                California and this was in advance of the second

                argument ground and could he drop in and talk with

                him because he wanted to make sure that he had

                gotten everything that he could from the book to

                get the arguments right.

                            Professor tenBroek's "Prejudice, War and the

Constitution" exposed the inhumanity

                and challenged the constitutionality of interring

                Japanese Americans in World War II before it

                became socially acceptable.  Indeed, the

                publication of work that focused on the rights of

                ethnic minorities as seen as threatening national

                security not to mention openly resisting loyalty

                oaths, advocating for free speech, was uncommonly

                brave during the Cold War period in America.

                Focusing on disability rights within that realm

                Professor tenBroek made an early and significant
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                contribution to the development of the social

                model of disability, a civil rights paradigm, which

                I won't speak on at length because everyone here

                in this room knows it better than I do, but which

                advocates domestically and internationally draw

                upon.

                            The framework maintains the physically

                engineered environment and the attitudes reflected

                in that physically engineered environment play a

                central role in creating the condition that is

                referred to as disability rather than any internal

                or inherent limitations.  Professor tenBroek

                argued that disabled persons' own physical

                limitations had far less to do with the disability

                to participate than did, and I quote a wide

                variety of considerations related to public

                attitudes most of which were quite erroneous and

                misconceived.

                            Professor tenBroek articulated an

                initial and influential version of the social

                model of disability; however, his jurisprudence

                went beyond the tenets of social model in two

                significant respects.  First, he analyzed the

                public choice sources of disability-based

                exclusion.  And secondly, he argued for
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                disability-based exclusion, the remedy lay in

                participatory justice.

                            Professor tenBroek was greatly

                influenced by a Nobel Prize-winning study of race in

                America and he understood American policy-makers

                had a choice and the ability to influence whether

                and to what extent groups of individuals could

                interact with mainstream society.  In his view,

                policy-makers historically considered people with

                disabilities as and I'll quote mentally inferior

                and narrowly circumscribed, not circumcised, in the

                range of their ability, -- he was talking about a

                New York Jewish thing -- economic dependence, and

                socialization.  It's a good typo for you to pick

                up on, Lydia.

                            Consequently, the social welfare

                schemes they developed limited persons with

                disabilities and their life choice under the

                rubric of providing well intended public-based

                assistance.  These programs were especially

                reprehensible, he noted, for establishing

                sheltered workshops that exploited workers with

                disabilities through the guise of providing

                meaningful work.  Professor tenBroek supported his

                projects in several studies, including Hope
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                Deferred and The Law Of The Poor.

                            Most significantly, his analyses went

                beyond identifying the sources of disability-based

                social exclusion to argue that the appropriate

                remedy for this historical phenomena was

                participatory justice.  He argued individuals

                cannot flourish without joining with other humans

                in some sort of collective activities and are

                greatly harmed by isolation.  The right to live in

                the world entailed not only physical access to

                areas of public accommodation but even more

                importantly a basic right indispensable to

                participation in the community, a substantive

                right to which all are fully and equally entitled.

                            When you hear the really nice

                language, it's his, it's not mine.  To achieve

                participatory justice, Professor tenBroek

                explained American policy-makers had to commit to

                integrationallism, system-wide policies enabled to

                full participation in the life of a community and

                enabling them to do so to the same degree

                policy-makers do for the nondisabled population.

                Such a system he said was the basic moral, social,

                and political tenets of what we call our American

                system and is necessary for the dignity of
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                independence, private self-reliance and a sense of

                personal achievement.  He also cautioned, and this

                is an important point in an age of neoliberalism,

                that the costs incurred by these programs should

                not be seen as problematic and there should not be

                a large amount of resistance steeped in financial

                terms because those things he said ignore the

                incalculable social costs of maintaining the blind

                in idleness, denying the fair opportunity to test

                their talents, of depriving society of the

                contributions such members are capable of making

                to its work and in its progress.

                            So where does the convention come in

                as far as Dr. TenBroek's jurisprudence?  Well, the

                arguments that people with disabilities need

                participatory justice in order to participate in

                the world, to contribute to their societies, to

                fully develop their own abilities dovetails very

                well with what underlies the UN convention.  And

                a quick overview is that as the first human rights

                Treaty of the 21st century is modeled consciously

                after the Convention on the Rights of the Child

                and that it took human rights notions that were

                agreed upon and understood in our contexts and

                specifically applied it to a targeted group, in
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                this case, persons with disabilities.

                            Aside from a few significant

                exceptions, the structure also looks like that of

                the CRC.  It sets forth articles that are

                introductory of universal application.  It spells

                out substantive rights and establishes

                implementation and monitoring plans.  It also lays

                out some interesting wrinkles as far as

                monitoring.  And we can discuss those if you like

                afterwards.

                            In the convention's opening it

                categorically affirms the social model of

                disability not once, but twice, and describes it

                as a condition that arises from

                interaction with various barriers that may hinder

                the full participation in society on an equal

                basis with others rather than as something arising

                from some kind of inherent or biological

                limitation.

                            Article 3 is notable for moving and

                stating its general principle of the full and

                effective participation and inclusion in society,

                the equality of opportunity.  Article 5 looks at

                quality and nondiscrimination, separate articles

                target women am children with disabilities and
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                underscore these basic principles.  Article 8

                looks at underlying attitudinal causes and I think

                the panel earlier highlighted that law is all fine

                and good but if societies aren't willing to move

                forward and embrace the population, it's not going

                to get very far.  Article 8 requires states to

                raise public awareness and change attitudes

                towards persons with disabilities.

                            And a number of us in this room had a

                lot of fun about this time last year watching

                Arabic language Sesame Street.  We can remember

                the time when all of a sudden people with

                disabilities appeared on television especially in

                Sesame Street.

                            Article 9 seeks to remove barriers by

                promoting physical, technological, information,

                communication, economic and social accessibility

                and we have Dan and Angie in the audience suing 

                Target.  Go get them.  Go get 'em, again and again

                and again.  Because the convention is a

                comprehensive human rights treaty its substantive

                articles ran the gamut of life activities by

                clarifying within a disability-specific context,

                human rights to which all persons are entitled.

                Each of these guarantees is directed at ensuring
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                people with disabilities are able to participate

                in their communities.  These include elemental

                protections that include fundamental freedoms, the

                right to life, freedom from torture, the right to

                education, employment, political participation and

                we should wave at Andy and say AAPD and PVA and

                suing for a building in California.  Go get 'em.

                            Legal capacity.  And Tina raised that

                and hopefully I believe Mike will raise that in a

                little bit.  That's one of the absolutely key hot

                issues and touch stone issues of this convention

                around the world and still an issue here in the

                United States.

                            Freedom of expression and opinion,

                liberty and security of the person, adequate

                standards of living.  Some of these rights by the

                way look like they're newly created rights.  I'm

                not supposed to say that they are.  But some of

                them, for example, living independently which is

                put forward by the Korean delegation, personal

                mobility, but some look like they're clarifying

                existing rights, such as habilitation and

                rehabilitation.  How do you get education in

                employment if you don't have habilitation and

                rehabilitation?
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                            The article on independent living is

                especially worth noting, because it mentions the

                equal right of all persons with disabilities to

                live in the community and to have full inclusion

                and participation in the community.  It ensures

                that disabled persons have the opportunity to

                choose their place of residence, have access to

                sufficient services to support living and

                inclusion in the community and to prevent

                isolation or segregation from the community, that

                children with disabilities receive equal access to

                participation in play.  Recreation and leisure and

                sporting activities is also highlighted in Article

                30.

                            Well, what are the procedural rights

                that we see in this convention?  One thing that

                was notable from the start was that it's the first

                time in UN Treaty negotiations history, the

                targeted group participated from the beginning,

                influenced the process, educated the legislators

                or in this case the state's party's

                representatives, and made a great difference.  And

                some of those people are in this room, and their

                efforts need to be applauded.  It makes an

                absolute large difference to have people with
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                disabilities as stakeholders and participants not

                only in the drafting of the convention but also on

                the domestic level and coming forth with national

                action plans, with influencing the monitoring

                committee by providing shadow reports, by

                providing information and technical assistance,

                and to let governments know what is important in

                their lives.

                            And in my work on the Harvard Project

                on Disability, every group and every society seems

                to have different perspectives and different

                priorities and that's only right because only they

                know what's most important in their lives.  And

                governments will never know what their lives are

                like as much as the people who live those lives.

                The convention operationalizes the mandate by two

                professors that disabled persons be placed at the

                center of all decisions affect their lives, that

                they be viewed as subjects and not objects.

                            Well, where do we go with Article 30?

                Because I'm supposed to talk a little bit about

                that.  I haven't gotten any nasty looks yet.

                Anyone who puts up with me that much is nice.

                Article 30 emphasizes the rights of participation

                in cultural life as well as sport, recreation and
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                leisure.  It's a mandate for inclusive cultural

                life, recreation, leisure and sport and therefore

                it assumes a practical significance for the

                worldwide community persons with disabilities.

                            Typically, sports, recreation,

                cultural life, is either ignored in human rights

                instruments or put in a secondary position,

                usually somehow related to employment.  And yet we

                all play sometimes when we're not working.  I

                think I need to play some more too.

                            Article 30 recognizes a number of

                specific measures designated, designed to enhance

                participation in various realms of social as well

                as cultural life including a duty on states to

                take measures to support access to places where

                cultural performances or services are held such as

                theaters, museums, theaters, and tourism services.

                It also includes as far as possible access to

                monuments, sites of national cultural importance,

                confronting pass creativity that paternalistic and

                nonparticipatory models evoke, people should

                develop and practice their creative, artistic, and

                intellectual capacity.

                            The convention recognizes that people

                with disabilities are full participants in
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                cultural life of their communities as artists,

                musicians, scholars and actors.  Another

                facilitating entry point is the cultural life of

                persons with disabilities in Article 30, the duty

                of states to ensure that laws protecting

                intellectual property rights do not present

                unreasonable or discriminatory barriers in access

                to cultural materials by persons with

                disabilities.

                            I think that rings very true for those

                of us in the audience because it would cover, for

                example, translating books and other materials

                into Braille, alternative formats, providing audio

                cassettes or providing sign language or forms of

                accessible technology for artistic performances.

                I think one of the ironies we found at the UN was

                that it did not provide sign language or

                alternative formats, and those were provided by

                the DPOs on a daily basis.

                            I'd like to finish with one last

                story.  About a month ago, I was in Bangladesh

                doing some field work and also giving some

                speeches.  And at this one conference after giving

                a morning speech I sat at a table with a gentleman

                from Afghanistan.  He looked over and said,
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                Professor Stein, you're from the United States.  I

                said, yes.  He said, well, I worked with Professor

                tenBroek in 1960s as part of the international

                Federation of the blind.  And he told me a couple

                of stories and said many wonderful things about

                Professor tenBroek.

                            That indeed is the legacy.  When you

                go to the other side of the world, meet someone

                from slightly off on a third of the way the other

                direction around the world and they want to talk

                about Professor tenBroek.  And he said Professor

                Stein, you in the United States must be very proud

                of Professor tenBroek.  And indeed we are.  So let

                me stop here and pass over so we can have some

                good commentary.

                            Marc Maurer:  I appreciate those

                comments about Professor tenBroek.  I'm sorry I

                never had the opportunity to meet him.  I did,

                however, look his name up in a law journal list

                yesterday and found 205 references and I noticed

                that he was quoted in a law journal article that

                was printed in 2008, so his influence continues.

                We next will hear from our first commentator, and

                this is Maria Veronica Reina.  She tells me the

                word "Reina" stands for "queen."  Here is Miss
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                Reina.

                            Maria Veronica Reina:  Thank you.  Thank you for 

    this invitation to share with you some of our

                experiences.

                            In his presentation, Professor Stein

                wonderfully explored how participatory justice

                annotates the CRPD, particularly in the provision

                about participation in cultural life, recreation,

                leisure and sport.  In light of Dr. tenBroek's

                jurisprudence, I would like to comment by offering

                a few thoughts on specific points raised in this

                article by Michael and Janet.

                            I should first state that I am not a

                lawyer.  I am a vocational psychologist from

                Argentina with a strong interest and recent agenda

                in the disability rights implementation and with a

                stronger calling and worse grammar, so I apologize

                in advance.

                            My comments are based on my knowledge

                and experience as a participant of the

                international disability caucus.

                            The international disability caucus,

                or IDC, was the voice of persons with disabilities

                in the process to establish the convention and it

                was composed of more than 80 worldwide regional
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                and national disabled people's, organizations and

                allied entities who have decided to work together

                and coordinate their efforts.  The IDC included

                all the different disability groups and had

                organizations from all regions of the world.

                            In addition, I would like also to

                state that my comments are meant to support some

                of Professor Stein's main points, which could not

                be articulated any more expertly.  The first point

                I would like to comment is Professor Stein's

                reference to Article 19.  Precisely, the right of

                all persons of disabilities to live independently

                and in the community was critical to the legacy of

                the IDC.

                            Too often, institutions are the only

                option offered to people with disabilities as a

                place to live.  However, reality has shown that

                institutions are places where some of the greatest

                human rights violations take place.  During the

                CRPD negotiations, we knew firsthand that the

                person living in an institution is isolated from

                the community and asserting a meaningful life

                is impossible.

                            And probably many of you will concur

                with our spiritual father, Barton Blatt, regarding
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                that living in an institution is like spending

                Christmas in purgatory.  The right to live in the

                community is for every person, but the need for

                support or assistance is frequently used to argue

                that placement in an institution is necessary for

                us, or that the person is not eligible to live in

                the community just because we need help.  We

                people with disabilities needed a convention for

                everybody in this world to correct those

                misconceptions and to keep in mind that all

                services and supports should be provided in a

                manner that strengthens the individual amount of

                people with disabilities.

                            I think with certainty we can state

                that Article 19 provides for a paradigm shift in

                relation to this fundamental right.  So I

                congratulate Professor Stein for raising this

                particular issue today.

                            It is also very important to realize,

                as Professor Stein pointed out, that the CRPD

                negotiation process was characterized by an

                unprecedented participation of society,

                particularly organizations of persons with

                disabilities.  It is also commonly recognized that

                such participation modeled the convention in a
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                great manner.  This happened in part because

                persons with disabilities and our representative

                organizations not only claim our right to be

                included in the committee, the committee that

                wrote the convention, but also caused them to be

                asserting our expertise on the issues during the

                negotiations.

                            In addition to our deep involvement in

                the committee development, we experienced a

                process of empowerment as experts, facilitated by

                a sustained alignment to common values.  Finally,

                I would like to reinforce Professor Stein's

                assertions related to the importance of cultural

                activities as a channel of engagement with society

                when participation is accommodated in the

                community.  As the World Bank senior officer wrote

                once, when applied effectively, inclusive export

                programs foster tolerance helping reduce

                discrimination and generate dialogue.  The

                convening power of sport makes a tool for

                advocacy, communication and social change.  I

                think that sport and culture open doors and with

                inclusive cultural programs, people with

                disabilities are not about charity.  They can be

                part of the world.  Emphasizing culture and sport

90

                          - Rough Draft - Morning Session -

                will benefit not only individuals and groups, but

                society at large.

                            Article 30 promotes equity, social

                inclusion and the respect for diversity.  Like the

                whole convention because the UN convention is a

                fundamental way to promote rights of persons with

                disabilities and enables us to participate in all

                aspects of life in order to build an inclusive

                society for all persons to truly achieve justice,

                a really participatory justice.  And thank you.

                            Marc Maurer:  Thank you.  Our second

                commenter today is Michael Perlin, Professor of

                Law and Director of International Mental

                Disability Law Reform Project from New York Law School.

                Here is Professor Perlin.

                            Michael Perlin:  Thank you very much.  Start out

                with two asides.  When David asked the question

                and there were comments in the last panel about

                lawyers not going into this, this is going to

                sound like shameless huckstering, and it is to some

                extent, but it may be of some value.  At New York

                Law School we now have a program of teaching

                mental disability law courses online.  We offer

                nine different courses all over the world,

                including one in international human rights and
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                mental disability law.  And there are four lawyers

                and nonlawyers, there are advocates and others in

                these classes with us.  I have some business cards

                and a couple outdated brochures all there.  But a

                couple of you mentioned it to me during the break.

                Those interested in this I would be happy to talk

                about that at some other time.

                            Secondly, Bob said law professor needs

                to have colons in their titles of their works.

                Those of you who know me well know I'm a serious

                Bob Dylan fan and virtually all my titles involve

                a lyric.  So this is called Through the Wild

                Cathedral Evening:  Barriers, Attitudes, and the

                Rights of Persons with Mental Disabilities.

                            Professor Stein and Miss Lord wrote an

                excellent paper on the relationship between

                Jacobus tenBroek, his vision, his jurisprudence.

                And the UN convention stands on its own as an

                important piece of scholarship and advocacy and

                urges a vision of social justice that resonates

                for me and everyone in this room.  There is

                nothing to critique, little to add, but I do want

                to suggest it should serve to remind us there is

                so much for all of us to do.

                            Michael and Janet contextualize
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                tenBroek's writing in the context of the CRD, and

                that's a major accomplishment.  But I want to

                think about it a little bit in terms of its

                resonance for people with mental disabilities,

                which is the core of my professional work.

                            Writing about Professor tenBroek,

                Professor Mark Weber has pointed out how his

                writings reflect a history of people with

                disability as a progression from compelled

                separation toward integration and noting how fear

                of disability thrives when people are locked away

                and how our social policies lead to a legacy of

                prejudice and excuse.

                            The CRD reinforces and emphasizes an

                integration model, and that's a very good thing.

                But I remain skeptical as to the ultimate

                real-life impact of the CRD in many nations.  I

                will turn to the ADA as a parallel.

                            In 1999, the Supreme Court decided in

                Olmstead that's already been discussed to

                treatment in integrated community setting as

                opposed to a state hospital.  In writing the

                majority, Justice Ginsburg stressed unjustified

                isolation is properly regarded as discrimination

                based on disability.  At least one commentator has
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                said this decision, quote, generally awakens the

                nation's conscience.

                            But the significance of this

                generation mandate phrase should be crystal clear.

                According to Professor Jacoby, the opportunity for

                life, liberty and happiness depends almost

                entirely on the integration mandate.  In many

                jurisdictions, this has not happened.  There's

                been an industry of litigation.  Over the waiting

                list developed in jurisdictions, waits up to seven

                years are not uncommon.

                            I had lunch on Wednesday with a

                person -- I used to be a real lawyer before I was

                a Professor.  I was director of New Jersey's

                Division of Mental Health Advocacy.  In 1983 I

                brought litigation on behalf of people in

                New Jersey's institutions who were there because

                there was, quote, nowhere else to go.  And today

                in 2008 -- that's 25 years, by my shoddy math --

                some of the people are, in fact, still there.

                            So I want to temper our enthusiasm

                with a little bit of reality.  Michael and Janet

                write about the connection between Professor

                tenBroek's work at the UN convention and

                participation in cultural life, noting how
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                deprivation of such opportunity can be

                devastating.  This struck a special chord with me,

                because this approach has the capacity to

                resuscitate an important yet nearly dormant right

                of persons in institutions, an area that I call

                "other institutional rights."  That's not very

                elegant, but I think I can explain.

                            The history of the expansion of the

                substantive civil rights of persons in

                institutions has followed two paths:  The

                development of the right to treatment and right to

                refuse treatment.  This approach obscures an area

                of civil rights now less than 35 years after its

                first articulation nearly forgotten, the rights of

                such persons to exercise civil rights while

                institutionalized.  This category bundles the

                right we think about occasionally, the right to

                vote, the right to sexual interaction, which is

                something I speak about frequently, the right to

                exercise, fairly practice religion, to be paid for

                institutional work, the right to free speech.

                            I've written about this.  I supplement

                that every year.  I looked at my supplement the

                other day and the section on other institutional

                rights, my last volume, was done in 1998, ten
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                years ago.  The section on other institutional

                rights takes up seven pages.  The section on the

                right to refuse treatment takes up 23.  Sex

                offenders spreads to 43.  Clearly, these are areas

                of the law that have fallen by the advocate's

                wayside.

                            As Michael and Janet underscore, the

                UN convention speaks to an important array of

                civil rights.  They do us a favor by lighting

                these and stressing its value and worth.  But I

                want to go one step further.  Perhaps this will

                invigorate this area of patient's right and revive

                it from its current dormancy.  In the parallel

                area of correctional law, domestic courts have not

                hesitated to cite to international standards in

                cases involving, by way of example, the double

                bunking of inmates.  I hope this paper will lead

                to a similar focus in institutionalization cases.

                            These comments go only to quote the

                law, but we must go beyond the law and we must

                talk about issues of attitudes and another article

                Michael cites the political science testify who

                asserted that able-bodied society feels

                existential anxiety towards people with

                disabilities, and that anxiety's at the core of my
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                writing about what I call sanism and pretext.

                            Sanism is an irrational prejudice of

                the same quality and character of other irrational

                prejudices that cause and are reflected in

                prevailing social attitudes of racism, sexism,

                homophobia and ethnic bigotry, it effects

                our lawyering practices, it's largely invisible

                and socially acceptable.  Pretext, courts accept

                testimonial dishonesty and engage in dishonest

                decision making where witnesses, especially expert

                witnesses, show a high propensity to purposely

                distort their testimony to achieve desired ends.

                            I go on and on in this on many

                occasions.  How is this related to today's

                program?  Writing about Professor tenBroek's

                scholarship, persons with disabilities possess

                mental and/or physical impairments, society's

                attitudinal barriers more oftenly handicap or

                impede their daily activities.  I turn these

                activities to the contents in the context of the

                relationship between international human rights

                and mental disability law.

                            In an article currently in press, I

                look at the work of a professor on this topic and

                consider sanism in the specific context of the
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                convention about which Professor Stein writes.  In

                arguing why the U.S. should ratify the convention,

                he focuses on the deeply entrenched attitudes and

                stereotypes about disability that have rendered

                many of the flagrant abuses of the rights of

                persons with disabilities invisible from

                mainstream lens.  These are the essence of sanism.

                            Vigorous advocacy, going back to my

                response, is needed to rebut them.  Hear Professor

                tenBroek's voice demanding justice for persons

                with disabilities -- this is a constant complaint,

                and a very appropriate one -- Professor tenBroek's

                thoughtful voice demanding participatory justice

                for persons with disabilities.  An eloquence

                matched by Professor Stein both in his paper and

                elsewhere resonates for us.

                            One of the hallmarks of the process

                that led to the publication of the UN convention

                was the participation of persons with disabilities

                and the clarion cry, "Nothing about us without

                us."  This led commentators to conclude the

                convention has empowered the world's largest

                minority to claim their rights.

                            But to what extent can we count on the

                convention to change underlying attitudes?  I wish
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                I were more confident.  The convention mandates in

                Article 12.3 state: parties shall take appropriate

                measures to provide access to persons with

                disabilities to obtain support they may require in

                exercising their legal capacity.

                            And Article 13.1 states: parties shall

                ensure effective access to justice for persons

                with disabilities on an equal basis with others to

                facilitate their effective role in all legal

                proceedings.

                            The extent to which this article is

                honored in signatory nations will have a major

                impact on the extent to whether this entire

                convention matters to persons with mental

                disabilities and it is still an open question as

                to whether or not these rights will actually be

                given life or whether they will remain more than

                paper victories.  I'm quoting Michael at that same

                point from the book from 1976 about Paper

                Victories And Hard Realities.

                            Writing in 1993 in another book, the

                authors said the predecessor in some ways of this

                convention came from an individualistic

                Libertarian perspective that emphasizes

                restrictions on what the state can do to a person

99

                          - Rough Draft - Morning Session -

                with mental illness.  Some disagree, but I think

                to some extent we can say that was a forerunner.

                            At a conference at New York Law School

                six years ago, Bob was there, one of the other

                speakers, a presenter on the treatment of persons

                with mental disabilities referred to the

                Rubenstein and Rosenthal article, then Jeanne told

                the audience without advocates willing to get in

                the trenches and fight for these ideals so they

                might become a reality for persons with

                disabilities, three treaties, these standards,

                remain mere words without action.  This is a goal

                to which all of us who take this area of law in

                society seriously should aspire to.  Thank you.

                            Marc Maurer:  Thank you very much.  We

                will now have questions.  Let me begin with one.

                I have not studied the convention thoroughly;

                however, such as I have looked at tells me that

                the rights guaranteed in this convention are

                already a part or at least mostly already a part

                of American law.  I have suggested to the State

                Department that the State Department urge the

                adoption of this convention and the State

                Department responded by saying that there was --

                it was a polite letter but it said get lost in
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                effect.  I would like to know if my belief about the

                convention is correct and secondly why the State

                Department is not willing to consider adoption of

                the convention.

                            Michael Stein:  I certainly don't represent the

                State Department.  Your sense about the U.S. laws

                being harmonious with the convention's aspirations

                and no law is actually of a level with a

                convention because it's an aspirational document.

                But your sense they're harmonious, I would agree

                with.

                            I wrote the report for NCD with my

                friend Michael, which is somewhere under review,

                has been under review, will be under review.  And

                arguments were that either through ratification or

                through bolstering the way that rights are

                implemented in fact and in reality and or slow

                Congress acting within its authorized powers, the

                U.S. disability law and the UN convention could be

                of the same level and that's about as far as I'm

                allowed to say in public.

                            As far as the U.S. position, our

                government at the very early stages took the

                position that it would not sign or ratify the UN

                convention.  As we know, our administration keeps
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                its word, however bizarre, harmful, embarrassing,

                criminal, it may be.  Unfortunately, what our

                government did as well was they also basically

                said we're not going to support your efforts at

                the UN.  And our government did not send a

                representative from the State Department to head a

                delegation and enter into negotiations until the

                7th ad hoc.

                            Although the gentleman they sent was a

                lovely man and we liked him and tried to do our

                best to work with him, he was five years out of

                law school and that tells us what the U.S. thinks

                about us.  During that whole time, although there

                were some wonderful individuals from U.S. agencies

                who did show up either in their own capacity or

                otherwise, John was enormously helpful during the

                working draft which came out with the articles.

                The U.S. government did not support this

                convention.  I have no explanation or excuse for

                it.  It puzzles me enormously, because one would

                imagine it would be a very easy and no-cost thing

                for the U.S. to take a leadership role or a good

                governance role and reach out to the international

                community and say please share our information and

                our knowledge even if we have the -- their express
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                reason was, the ADA does everything.  We don't

                need it.

                            I see you smiling at me, which is

                good.  It's always good to have a smile.  But they

                had an opportunity at every December 3rd, and the

                Bush administration was lobbied for the president

                to make a statement along the lines of although we

                will not do it, we will support you and we will

                provide technical assistance and we will enable

                you, other countries of the world and global

                governance in harmony to go forward with it and

                they have absolutely not done so.  I can't explain

                it beyond that.

                            Michael Perlin:  May I add one word on that?  I

                have to say I'm not quite as sanguine as you on

                the point that we are harmonious, I am thinking of

                court decisions.  As I read, the convention is a

                much broader statement on the rights of

                institutionalized persons than say young board in

                1982 saying if something comports with substantial

                professional judgment, that's fine.  I'm

                questioning the right to refuse treatment.  if you

                look at cases like Mills, they're not at the same

                level.

                            What I am most interested in actually
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                in terms of my own involvement now is the question

                of counsel.  And the reality is that in many

                states in the United States, the level of counsel

                made available to persons with disabilities, I'm

                speaking specifically here of mental disabilities,

                a judge wrote in the 1970s some of the lawyers he

                saw before him in the DC courts were walking

                violations of the 6th Amendment.  And I don't

                think that's changed very much.  I spend a lot of

                time looking at the level of representation

                provided to people around the nation and, you

                know, I'm not going to do war stories, but in

                reality it's unfortunately not enforced very well.

                I've said one of my supports, I disagree with

                Tina, of the MI principles is I think a lot of

                them actually did draw from why and some from the

                early right to treatment cases and I think

                certainly there is a language sort of scattered in

                American opinions that supports just about

                everything that's in the UN convention.  But I

                wish I could say that this is harmonious with

                current U.S. mental disability law, but in that

                area, I just don't think it is.

                            Michael Stein:  To clarify, we don't disagree.  I

                said it's harmonious if, in fact, what we have in
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                federal principles and constitution, etc., is

                enforced rigorously and if Congress acts within

                its authorized power to go forward with programs.

                In fact, our executive summary is a list of

                discrepancies, gaps and shortcomings.  What comes

                out of that if it's ever released I have no idea,

                but we don't disagree with that.

                            >>:  Since I'm a bootleg collector,

                can I get a bootleg copy or not?  I'll take that

                back.

                            >>:  If I can exercise the right to

                speak --

                            Marc Maurer:  Yes, yes, yes, yes,

                please.

                            >>:  I'd like --

                            Marc Maurer:  And right into the old

                microphone there.

                            >>:  Yeah, and I would like to make it

                more pedestrian and less lawful comment.  I am a

                foreign person.  I feel this country would sign

                the convention, and I will tell you why.  It is

                true by fact that many of the contents of this

                convention have been inspired by people with

                disabilities living in the U.S. by Americans with

                disabilities and the values that this society
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                holds, I -- I see that and practically, what I see

                every country I go are people that come to this

                country, these people with disabilities in this

                country, many of the leaders, disability leaders

                in the world have learned from the American

                leaders.  And some of them have come to this

                country to learn and to understand how we are

                people like the others.

                            And maybe you don't realize that,

                because you are American and you live here and you

                see many problems of implementation and also the

                way it's written, and blah, blah, blah.  But I

                come from a very paternalistic culture and the way

                your system empowers people with disabilities is

                radically different from the way other cultures see

                people with disabilities.  And I find that even

                with all this characteristics that you may

                criticize, there is a similarity, a very strong

                similarity that comes from the spirit of your

                people and the spirit of the convention.  I can

                see that synergy together and I know that this is

                going -- at the end is going to prevail.

                            Marc Maurer:  It's nice to have a

                perspective from outside the United States to give

                some way of looking at it inside the United States
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                and I appreciate that.  Mike?

                            >>:  Let me get to a microphone, sir.

                            Marc Maurer:  Yes, sir.  The politics

                do change in the U.S. from time to time, though

                sometimes slowly.

                            >>:  Thank you.  Does the UN -- does

                the convention speak to the issue of the right of

                people with disabilities to parent unencumbered?

                            >>:  First an adverb I forgot,

                WWW.RATIFYNOW.  Getting the U.S. to work towards

                ratification.  They will have an event in the

                Senate May 12.  Andy through AAPD has gotten

                Senator Obama to commit to signing and

                Mrs. Clinton, we think, to signing.

                            Yes, the people with disabilities have

                the same rights as others so far as I interpret

                the convention.  There was at one point a separate

                article on sexual and reproductive health which a

                number of countries pushed back very strongly

                against, but it still managed -- sexual

                reproductive health managed to sneak its way in.

                But at least it's mentioned in the right to health

                article.  People with disabilities have the rights

                to form their own families, yes.

                            >>:  Tina.  Hi.  Sorry for taking the
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                floor again, but there were a few things.

                            First, I really want to appreciate

                what all the panelists have said.  I know and have

                worked with or know of the work of all of them in

                different ways.  I just want to start out, I'm

                going to comment specifically on how the

                convention relates to people with psychosocial

                disabilities.  Mental disabilities often refers to

                both intellectual and psychosocial disabilities

                but I'm coming from the psychosocial disability

                area.

                            First, the United Nations has already

                acknowledged that the convention supersedes the MI

                principles in areas where it conflicts.  That's a

                very important thing because as we know, the

                convention has to be interpreted and any legal

                document can be interpreted in a wide variety of

                ways.  So it's important to say the convention

                supersedes the MI principles and not that it has

                to be read in conjunction with them.  Okay?

                            The convention as we read it from

                world network and also from the international

                disability caucus and the international disability

                alliance basically requires getting rid of

                compulsory institutionalization, whether it's in a
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                psychiatric institution or otherwise, compulsory

                institutionalization based on disability.  That

                needs to be the starting point for the rights of

                people within institutions is that they have the

                right to leave if they don't want to be there and

                they have the right to live in the community and

                to be provided with supports, which is stronger

                than Olmstead as the positive measures aspect as

                well as that it doesn't have to rely on the

                approval of a treating professional.

                            So I agree with you that the current

                U.S. laws in the mental health area fall short of

                the convention.  I also agree with Michael Stein

                that if, you know, if we look at the whole of U.S.

                law, the constitution and the increasing tendency

                that courts are referring to international

                treaties and various aspects of international law

                as part of U.S. law, I think that we definitely

                have the opportunity in an aspirational way to go

                there.  And just one comment to what Maria had

                said, that we -- on the role of the IDC and

                organizations of people with disabilities, that

                role has to be brought forward into the ways that

                we apply the convention now and so the question of

                how and what way the convention's going to be
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                interpreted, we need to keep referring to the

                perspective of people with disabilities, those of

                us who participated in writing the convention and

                the disability organizations in each country.

                            I just have one other thing about the

                right on parenting, because this was also very

                important to people with psychosocial disabilities

                as well as blind people and other people with

                disabilities.  There is a provision that says that

                no child shall be I think it's removed from the

                parent or separated from the parents on the basis

                of the disability of either the child or one or

                both parents.  That's very important, because for

                many of us, you know, in the law as well as in

                practice, disability has been used legally as an

                explicit reason to take the child away.  So that

                was one thing that many of us really think is

                important and -- thank you.

                            >>:  On the last question, Tina,

                there's going to be a conference at the University

                of Washington in two weeks that both Michael and I

                will be at and perhaps other people as well.  I'll

                be speaking specifically about that issue on

                sexuality rights, the convention, with a special

                focus on Asia, one on forensic institutions, one
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                on Asia, the whole question of cultural relativism

                and how that does or doesn't play in with the

                rights.  If anybody's interested, give me your

                card and I will send you a copy of the paper.  The

                other thing is to clarify.  I agree a hundred

                percent the convention supersedes the principles,

                but I think it's important to understand the

                principles, where they sort of when they develop,

                how they develop and how they were to some extent

                a forerunner of the convention.  I think it's part

                of the history.  Clearly the convention is the law

                now, the principles are no longer the law, but I

                don't think we can consign it to the scrap heap.

                I think it's important we know how those

                principles were written, what documents they used

                as reference sources and in fact how they have

                been interpreted in a couple of cases because I

                think that's helpful for advocates working for

                people especially doing anti-institutional work in

                other nations to kind of have as part of their

                backup.

                            Marc Maurer:  One of the subjects that

                comes off most -- comes up most often in our work

                is whether the disability of blindness can in and

                of itself be used to prevent parents from having
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                children or having custody of them.  It happens

                all the time.  And it happens in the U.S.  Other

                questions?

                            >>:  Jim from the ACLU.  The question

                is if a future administration didn't have the

                current administration's bad allergy to

                international law and we actually ratified and

                signed on, how does sovereign immunity and states

                rights and the court that would remain, how does

                the convention apply against problems that would

                occur going in with states?

                            >>:  Do you want to talk about

                self-execution?

                            Janet Lord:  Janet.  I'll be glad to take a

                shot at that question.  I think your question is a

                great question and I think what we need to do is

                place the signing ratification of international

                treaties within the larger context of U.S.

                practice.  And unfortunately, even before this

                administration it wasn't any great golden age.  We

                have a cultural resistance to international law in

                this country, in particular, we have a cultural

                resistance to international human rights treaties

                going right back to the 1950s when Senator Bricker,

                motivated by his racism, attempted to put into the
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                constitution an amendment that would essentially

                ensure that we would never ratify human rights

                treaties.  So unfortunately, I think it's a tall

                order to expect the next administration to do

                anything really different.

                            This administration has distinguished

                itself by unsigning treaties, as many of you know.

                We unsigned the 1969 Vienna Convention on the law

                of treaties.  I don't know why they bothered to do

                it.  So I think we probably would be in a better

                situation to see a treaty signed whether or not it

                will be ratified with the advice and consent of

                the Senate is another matter.  It's going to be a

                tall order.  I think signing is something that's

                within the realm of possibility.  Ratifying is

                going to be a lot harder.  We do have the practice

                of trying to ensure that existing U.S. law

                completely comports with whatever treaty we're

                going to ratify, and because federalism is often

                put forward as an excuse for why we don't ratify

                treaties.  One of the reasons for not signing the

                Convention on the Rights of a Child, the CRC.  And

                I think we're going to face those same kind of

                impediments with this treaty.  Yes, we have U.S.

                federal law but there's a lot of state law that's
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                going to be relevant.  We will see all those

                familiar things put forward as a reason why not to

                ratify this convention.  There are lots of legal

                routes to enable us to ratify a treaty but I think

                we're going to have -- it's going to be a pretty

                tall order.

                            >>:  Would it basically require that

                extensive --

                            Marc Maurer:  Did you want to get on

                the mic there, please?

                            >>:  Would it basically require in

                ratification or enabling legislation extensive

                Congressional findings?  And passage under 14th

                Amendment as opposed to Treaty power?

                            >>:  No.  Our practice is to --

                there's this weird doctrine we created called

                self-executing -- nonself-executing treaties.

                What we do at the time of ratification is enter

                into understandings and possibly reservations

                where we believe our law did not comport with

                certain bits of the treaty.  We hate to see that

                as human rights advocates will argue against that

                but there will be declarations.  We don't

                necessarily need enabling legislation but

                unfortunately this doctrine of nonself-executing
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                treaties means in our practice of ratifying human

                rights treaties they are nonself executing which

                means an individual cannot directly invoke a human

                rights rreaty ratified by the U.S. in the U.S.

                courts.  That doesn't mean human rights treaties

                are irrelevant.  They can be a guide to statutory

                interpretation and interpretation of the

                constitution but we are going to see that quick

                doctrine invoked likely.

                            >>:  I'm playing Law Professor.  I

                think the most interesting battle of the U.S.

                Supreme Court now is between those justices that

                believe they should look at international law at

                all and those that think they should not at all in

                constitutional matters.  And there were a set of

                cases that the United States Supreme Court,

                Lawrence versus Texas, the juvenile execution case

                and the mental retardation execution case, in

                which you see the 5 to 4 -- Justice Kennedy is the

                strongest person in terms of saying yes, we should

                consider international law in all of its sources.

                Scalia leads the charge of those that say

                absolutely not, no, no, never.  This has been

                very, very pointed.  It's always been in these

                very kind of volatile hot button issues, gay
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                rights and two different death penalties cases

                including minority groups.

                            So I tell my students.  I teach

                criminal procedure and I say this is something

                that over the next years how this plays out is to

                a great extent going to help define American

                constitutional doctrine in a whole variety of

                very, very important substantive procedural ways.

                I mean, I certainly, if I were representing

                somebody in the Supreme Court next year, after

                May 3, I would certainly think seriously about

                including all of this stuff as part of my brief

                figuring, you know, the Scalia is going to be mad

                at me anyway, because Kennedy does take this stuff

                seriously, that it might give me that one little

                point to get over.

                            Marc Maurer:  Lou Ann Blake, we're

                going to take the tenBroek video and in a moment

                we will take one other question, so get ready,

                please.  Any other questions?

                            Andy Imparato:  Andy Imparato.  I just want to --

                thank you.  I just wanted to go back to something

                Professor Dinerstein said about new technologies

                and he mentioned specifically the recommendation

                around testing for Down's Syndrome in the first
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                trimester.  I'm just wondering from your

                perspective, to what extent is the convention an

                vehicle either legally or politically to address

                what some of us see as a kind of neoeugenics

                movement that has new technology brought to bear

                resulting in efforts in this country and outside

                of this country to try to eliminate the existence

                of people with disabilities to the greatest extent

                possible.

                            >>:  Well, putting aside the

                nondiscrimination mandates, you can read -- kind

                of like revelations.  You can read whatever you

                want and right to life.  There was one particular

                group, NGO, of the anti-pro choice group at the UN

                which while I disagree with pretty much everything

                they did I still respect them for showing up, who

                read the right to life and full enjoyment of life

                to be an antiabortion thing which absolutely does

                not work in the international realm.  But you

                could read that same provision as a quality of

                life and prevention of discrimination and

                assessment of who is worthy and who is not.  If

                you wanted to, there's a lot of traction there to

                read that way.

                            Marc Maurer:  Thank you very much.  To
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                the members of the panel, thank you very much.  I

                have been fascinated by the experience of

                participating in certain UN matters in the last

                few years, noticing that sometimes the U.S.

                principles and law come over the border, which is

                a new thought to me, or at least a moderately new

                thought in the last eight or nine years in some of

                the international work I've done.

                            Dr. TenBroek was a man who started

                working on disability matters in the 1930s.  He

                had the notion that there ought to be a way to get

                an organization together that would help to

                promote the rights of disabled people and he

                started in California in 1934 with the

                establishment of an organization of the blind and

                that expanded into many, many other areas.  We

                have a 15-minute video about his work, and here it

                is.  Lou Ann Blake and some others have put this

                together and here's Dr. TenBroek.

                            (The videotape was played)

                            Marc Maurer:  And we will take a little

                time for lunch and be back here at 1.

                            (End)

