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MARC MAURER:  I want to welcome all of you to the Jacobus tenBroek Law Symposium.  Dr. TenBroek was our founding president at the National Federation of the Blind.  He loved writing about law and disability.  He was a blind professor and a constitutional scholar, so it is appropriate that we have this symposium named after him.

We have the National Federation of the Blind sponsoring this symposium.  I am Marc Maurer, and I serve as president of the organization.  But we also have the Maryland Department of Disabilities sponsoring this symposium.  The department has sponsored the symposium for all of the time that we had it, which is to say three years of it.  And I wanted to introduce for a minute the secretary of the department, Secretary Cathy Raggio, who has been a friend and a supporter of disability rights for as long as the mind of man remembers.

CATHY RAGGIO:  Does that mean I'm older than God?

Thank you, Marc.  I want to bring you greetings today from the governor and lieutenant governor, who are both holding capital for a day.  I have to apologize now because I will have to leave around 10:30 to join them.

We at the Department of Disabilities have been delighted to sponsor the Jacobus tenBroek symposium for the last three years, and we tip our hats to the National Federation of the Blind for holding these events.  Thank you, Marc, for your leadership on this.

This year, we're celebrating the 20th anniversary of the Americans with Disabilities Act, so I want to acknowledge the man to my right, Tony Coelho, who did so much to make the ADA a reality.  We thank you for that.  It has literally changed the landscape of America.

As we celebrate the 20th anniversary of the ADA, it's natural to look back on what we've accomplished.  I saw David Ferleger here.  He was one of the pioneers, making institutions go away, and they continue to go away.  We in Maryland closed one, thanks to our governor, last May, Rosewood, the oldest institution.

Today's symposium, though, will also look at what remains to be done and the new frontiers that are right for legal exploration.  And we need to focus on, I believe, the most important thing, which is employment, and particularly good jobs that pay well for people with disabilities.  I'm creating housing opportunities so that more people can move out of institution.  I know my friend Thomas Perez at lunch today will undoubtedly have something to say about enforcing the Olmstead decision.

And we also need to concentrate on access to technology and the wealth of information available via technology.  Access to financial freedom through education and employment, access to advancing technology, these must be the great accomplishments in the next ten years.

So today we at the Department of Disabilities applaud all of you who work so hard to protect and advance the rights of people with disabilities.  To those of you who are new lawyers or students, we welcome you to the long struggle to assure our rights.  We need your imagination, your commitment, your energy, and I hope that the next two days of thought provoking presentations and discussions will ignite or reignite your passion for disability rights.

Thank you, Marc, for inviting us to speak this morning.

(Applause.)

MARC MAURER:  Honored and pleased to have you with us again this year.  I don't think the work will be done next year, so I hope you'll be back.  I imagine you will.

The cosponsors are the American Bar Association Commission on Mental and Physical Disability Law, the Maryland Department of Disabilities, Ferleger Wealth Management, Anna Thomasson, Edward and Joyce Kallgren.  And of course we have the steering committee.  We have Adrienne Asch, a professor at Yeshiva University.  Lou Ann Blake, a staff member and a lawyer here.  Peter Blanck of the Burton Blatt Institute, Charles Brown, the original Charlie Brown, Marc Charmatz, Robert Dinerstein from the Washington College of Law, David Ferleger, office of David Ferleger, and Daniel Goldstein.  Andy Imparato, American Association of People with Disabilities.  Scott LaBarre, Jennifer Mathis of the Bazelon Center for Mental Health Law, and a number of members of the National Federation of the Blind listed here on the committee.  So I want to thank all of you.

I come to this symposium thinking about what we are doing and how it is that we're concentrating on an area of law which is new or at least new enough that there is less written about it than there is about many other areas.

Dr. TenBroek, the founder of the National Federation of the Blind, as I said, was a constitutional scholar.  In his book, he points out that the Brown versus Board of Education decision was written by the chief justice of the Supreme Court.  This was Justice Warren, and that there was no dissent.  This was astonishing, so much so that some argued that the dissent had been suppressed.  And they wanted to take people to task for suppressing it.  It was certainly a controversial decision, and consequently, dissent would have been expected.

I reflect that what we are doing in one sense is promoting dissent.  Our constitution promotes dissent.  It has that freedom of speech provision in it.  Unless the speech is dissenting speech, no one would care to protect it.

If change is to occur, dissent has to be part of it.  Our culture has dissent built into it.

And why there was no dissent in the Brown decision maybe is a tribute to Earl Warren.  His presence in the tenBroek home is testified to by Dr. TenBroek's son.  He said he was there frequently, and when he was governor, he appointed Dr. TenBroek to chair the California welfare board.

His participation on the court changed the court.  And I reflect that this was the work of one leader informed by thousands of others.  The best minds in the legal community, apparently.

As I think about that, I hope and believe that out of these deliberations will emerge leaders who can help to bring together ideas that may have started with dissent but formed themselves into consensus, which I suspect is what happened in the Brown decision.

We have a star studded cast for you during this meeting.  We have many people, and I will introduce them to you, but I note in passing as I have looked at the biographies that one among us has been a staff philosopher to the government of the United States.  I was unaware that our government had any staff philosophy --

AUDIENCE:  It was a long time ago.

MARC MAURER:  In any case, we begin with a champion and a towering figure in the field of disability.  Tony Coelho was elected to the House of Representatives from California in 1978.  He was in the Congress for ten years.  During the time there, he served as majority whip.  He was chairman of the democratic congressional campaign committee.  He was senior on the agriculture interior committee.

Since he graduated from the congress, he has helped to run the Gore campaign.  He was chairman of the campaign.  He is on a number of corporate boards for investment funds.  He is currently serving as the chairperson of the board of the American Association of People with Disabilities.

While he was in congress, he authored the Americans with Disabilities Act.

It is an honor and a pleasure to have you with us.  Please welcome Tony Coelho.

(Applause.)

TONY COELHO:  Thank you, Marc.  Thank you very much.  I appreciate your introduction.  Also thank you for your leadership in convening these annual conferences and all that you do to not only help out the federation, but what you do to help out all of us with disabilities.

Marc attended recently a meeting with the Justice Department where we met with the attorney general discussing a lot of the issues that we in the disability community have.  There were about eight of us or ten of us.  I can't remember exactly how many.  But there were a few of us who met with the attorney general to spell out some of the concerns that we had and asked him point blank if he would be our champion in regards to disability rights.  He categorically said yes.  And he has been aggressively out there pursuing a lot of the things that we have been concerned about for many years.  So to have the attorney general agree to be our champion and has been working on that is fantastic.  You'll hear from Thomas Perez at lunch and hear a lot of the things that they're doing.

But I wanted to thank Marc for attending that meeting and advocating for the community in regards to some of the things that we so desperately need.

This is an important year.  As all of you know, it's the 20th year of the anniversary of the ADA.  I like to say that getting the bill passed is the minor part of the whole thing.  It's the law of the land.  That's great.  But getting people's attitudes to change is the tough part, and we're not there yet.  We have a long way to go to get that done.  We had to get the law changed, though.  That was important, and we did do it.  It's now the law of the land in 52 different countries.  If you think about that, that's amazing and fantastic, that we have set the stage for other countries to copy us and to raise the level of disability rights all over the world.

So I'm excited about that.  I think that when you think about what America can export, we export some things I'm not proud of, but when we can export something like disability rights and provide the leadership for that, it's great.

People ask me all the time, Andy and I were talking about this just this morning.  Last night I introduced Steny Hoyer for the work he did on the ADA.  He jokingly said one time he was talking to Sandra Day O'Connor, and she said, I don't believe that Tony Coelho really has a disability.  The reason she said that is because I'm too active and too aggressive and so forth and she just didn't believe I had a disability.

So what I want to do right now is to tell you how I came into our community, how I got involved and why I'm so involved and why I'm so passionate and why it's my ministry.

When I was 16 years old, I was in a pickup truck on my folks' dairy farm, and the pickup was going a little too fast and we flipped over into a canal and I hit my head.  I had a severe headache, but I really wasn't too worried about the headache; I was worried about the other end of my anatomy because we had just totaled the pickup and I knew what my dad would do to us.

Nothing really happened except a year later I was in the barn milking cows, and the next thing I remember, I woke up in bed with my doctor sitting on me, which is the way we practice medicine in rural areas of California, and I asked what was going on, and my parents said basically they didn't know.  The doctor was there, and he didn't say much.

But I had these passing out spells quite a bit, and I went to a lot of different doctors.  Supposedly they always said they didn't know.

What I found out later is that they all said I had epilepsy, and my parents really believed that meant you were possessed by the devil.

Now, my republican friends think I'm possessed by the devil.  But having your family think you're possessed is a little different.  But they kept it away from me because the Catholic Church believed in possession, and my family, being of Portuguese ancestry, the Portuguese felt that if you had seizures meant that God was punishing that family for some sin somebody had committed.  So it was a stigma to have epilepsy and have seizures.  So they were embarrassed by it.

Kind of sad that a religion would do that.  So ultimately, I kept on having my seizures, kept going to doctors, not knowing what the heck was going on.  And I didn't know what they were until I graduated from college and I went and entered the seminary, to the shock of my girlfriend of five years and my fraternity brothers who knew better.  But I entered and got kicked out because I went to this doctor and the doctor said, do you have headaches or passing out spells?  And I said, yeah, all the time.  He said, did anybody ever tell you have epilepsy?  He said, you do.  One, that's good news because you don't have to serve in Vietnam, 1964.  Bad news is, you can't be a priest because the Catholic Church says that if you have epilepsy or are possessed by the devil, you can't become a priest.

So I then called my parents to say, I have good news.  I know about my passing out spells.  They then said, no son of ours has epilepsy so for 27 years we did not have a relationship.

I then couldn't get a job because the word epilepsy was on every job application.  Think of ADA now.  I lost my driver's license, lost my insurance, and I became suicidal.  I remember getting drunk every day and on a mountain top, which is actually a hill but I thought it was a mountain.  I was drunk one day and I looked down that mountain and I saw little kids on a merry-go-round and it changed my life.  I decided that I was going to be just like those little kids and I was never going to let people knock me down again.

Since that day forward, I've never gotten depressed or been negative about life again, and I then decided to move forward.

I then was able to take hold of myself.  I ended up working with Bob Hope.  Most of you are too young to know who he is.  But he was a comedian, and he brought me into his family.  I looked at him, and he said to me one day, he said, you feel that you have a ministry and the only audience is a church.  Good ministries are practiced in sports, entertainment, and the best is in politics, and that's where you belong.  Never thought of it before.  Decided it was a pretty good idea, and went to work for my congressman who I didn't know and worked for him for 14 years.  I took his place, and that's how I got here.

I then decided that I was going to commit myself to making a difference on disabilities.  And when I started working on the ADA, if you think about the things that I was faced with, getting kicked out of a job, having your own parents discriminate against you and so forth, I realized that there was a lot that needed to be done.  And just amendments to the bills and so forth is really not the answer.  Basic civil rights was the issue.  That's why I pursued the ADA, to say that those of us with disabilities need our basic rights just like everybody else.

I found when I introduced the bill that the most interesting thing was is that when I put out the first "dear colleague" letter, people came up to me and said, Tony, I want to be on your disability bill, because my mother, my father, my sister, my son, my neighbor, whatever, I don't like the way they're treated.  And they had not read the bill.  If they had, they probably wouldn't have joined.

(Laughter.)

But they joined up and actually getting the ADA through in the amount of time that we did was amazing.  But it was the right thing to do.  It was a lot of work, but it was the right thing to do.

But as I said, getting it passed is only the first step.  A lot of work now over these 20 years to get it implemented.

The things that have changed, though, are fantastic.  The public has grown to accept a lot of the things that are now law as part of everyday life.  Curb cuts are used by people without disabilities.  But you can go on and on.  The changes made in transportation, in telecommunications, and just all the different things that are totally accepted today.  Those are all great things that have been accomplished.

We are also happy to say that the U.N. Convention on the Rights of People with Disabilities has been signed and ratified now by 85 different countries.  And the treaty is now -- we're getting ready to get it cleared by the United States Senate.  We hope to bring it up by the end of this year.  If not, then next year.  That will be a lot of work to get it approved by the U.S. Senate, but our community working together, we can do it.  But that's going to be one of our big efforts.

One of the big disappointments, though, I have to say, besides the Supreme Court ruling that the original ADA, we did not intend to cover those of us with epilepsy or diabetes and so forth, I found that fascinating because that meant that I was stupid when we wrote it.  Anyhow, maybe some people think I am stupid, but I didn't think I was that stupid.  But we had to amend the law again to say that yes, we did intend to cover all disabilities.  That passed overwhelmingly.  So we got that cleared up.

But one of my biggest disappointments for the ADA has been the lack of progress in the workplace.  We have made great progress in practically every other area, but not in employment.  One of the great disappointments is with the federal government.  The actual employment of people with disabilities in the federal government has actually gone down.  With the current administration, we're working on that very aggressively, and hopefully we can make a big difference.  But that is one of the areas that I am very, very disappointed in.  And I spend personally a lot of time trying to make a difference there.  In the first year of the current administration, we have gotten major political appointments.  We've gotten more in this first year, this administration, than any administration in modern time.  That's progress, but it doesn't make me happy.  It's still not that significant.  But it is progress.

We've also got a person with a disability as the deputy director of the Office of Personnel Management.  That's the group that places people into career jobs.  The OPM is the biggest employer in the United States, and so we have a person with a significant disability in that job.  They're aggressively pursuing diversity.  So that's going to be a tremendous help and a change.

We also have somebody in the federal contractors’ office that is very pro in making the changes that we need.

Now, the significance there is that by Law, federal contractors are supposed to hire people with disabilities.  That law has never been enforced.  It was not enforced in the Clinton Administration, which I was partial to.  We tried and struggled.  We were told there was no data to be able to enforce it.  When we got done, we got the Census Bureau to start doing counts because we had to have that data before we could get the law enforced.  So we got that done.  But the person who was appointed, we worked hard on that, is now willing to enforce that law.  If you just think that through, if we can get that law really enforced, and all federal contractors, that means that people who supply paper cups and napkins and airplanes, if they had to all hire people with disabilities, that would be a significant, significant change.  So we're working on that.  So hopefully we will get that done.  But that is my biggest disappointment.

The other thing is, I mentioned what the Supreme Court did.  The supremes are odd folks; you never know what they're going to do.  But what I worried more about was the whole federal court system, and making sure that we have people with disabilities that are in a position to get appointed to the federal court system.  We've never really spent time doing that.

Now, when you think about that, that means you have to try to make sure that the law schools are permitting people with disabilities to go to law school.  You have to try to make sure that you get people with disabilities interested in going to law school.  And then when you get people with disabilities interested in going to law school and they go to law school, then you have to try to get people with disabilities interested in getting involved with federal judgeships.  So we're now very engaged with that.  Andy Imparato, who a lot of you know, we are involved at AAPD in trying to coordinate some activities to get that done.  We are very active now at AAPD in coordinating with Bazelon Center and others to make sure that all federal judgeships that we monitor for these appointments, to make sure that they have a positive or, at worst, a neutral disability record.  People who have a negative disability record we want to oppose aggressively.  We want to be on record in opposition.  We just don't want to be neutral or silent; we want to be aggressive.  We're willing to be out there and be accountable in regards to people who are negative to our interests.  We've never done this before.  We want to be out there.  So we have started doing that in the last year.  We are going to use our contacts in the administration to get that done.

The other area that we are aggressively working on is in the area of technology.  I think that making progress in regards to the workplace is important, and some of these other things, but if you really want to make generational change, you've got to really work on technology.  It's fine to have apps that change a lot of the technology we have today, but I would like to make sure we get it at the root, when it's being developed and so on.  And we have to change the attitude of a lot of these companies as they are developing products and so forth to make sure that they take those of us in the disability community in consideration when they're doing this.

One of the agencies that you may not know much about, there's an agency called DARPA, a research agency at the defense department.  It's the one that is really the premiere research group in the United States government.  While it's a defense agency, it really has a tremendous record of being way out there in regards to research on practically everything.  We have been able now to get the White House to be involved with us in getting a person with a disability in a high level position at DARPA, and that will be announced shortly.  It is very significant, this position, but it is something that is I think critical for us and so forth.

We had another individual that we were working on, a young man, a veteran from the Iraq war, who had lost a couple of limbs as a result of the war, who I was promoting to get one of these jobs there, but he didn't have a doctorate and you have to have a doctorate in order to be in charge of programs at DARPA.  But they were so impressed with him, I feel very strongly about this young man.  They were so impressed with this young man that they are funding the rest of his educational career and want to stay involved with him and they're going to fund a program that he's working on so that he can do some things for the disability community.

So we're making great progress in these areas.  One thing that I think we need to work on is getting the commerce department, which is very involved in technology, to do some more.  We haven't made a break through there but we're working on it.  Technology becomes a key area for us.

Andy made me some notes of things I should cover.  I've covered most of them here.

I think what I really want to convey to you is that the ADA anniversary is a time to reflect on what we did and the successes of it and to each of us in the community to applaud our success at that.  We could not have gotten the votes to pass the ADA if we as a community hadn't worked together.  Your federation, Marc, and all of us working together to get it done.  As a staffer and member of Congress for many years, I've never seen the disability community come together like it did for the ADA.  But it's nice to look back and applaud what we did, but that doesn't do any good about what needs to be done.  So we should applaud ourselves but only for a few seconds, and let's move on.  There is a lot to be done.  I am particularly interested in moving on for the young people and what we can do for them to make a difference in their lives.

I recognize that Dr. TenBroek really set the stage for the disability community and the things that we take credit for today and the success of the ADA.  He set the stage a lot in the things that he had done in the past.  I don't want a lot of the young people to really remember much about the adoption of the ADA and so forth.  I want them to think about what we're doing for them in the next 20 years, because that's what is really important, making break throughs in technology and in employment.  If we can get people to realize what our abilities are, if we can get people to not worry about the ADA, but if we can get people to realize the real value that those of us in our community can bring to the table, that's when we should celebrate and that's what we should talk about.

Thank you very much.

(Applause.)

MARC MAURER:  We like history.  It's fun to remember it, admire it, but we like the history that we're going to write even more.  So I appreciate those remarks very much and I appreciate the spirit of them.  Although we don't have much, we probably have time for a couple of questions.  If you want to say your name, I remember mine.  That's what Dr. TenBroek always said in his classes.  Any questions?  I think you answered them all already.

AUDIENCE:  Hi.  Sue Ellen.  Just looking back 20 years politically and 20 years later and the difficulties we had with major changes such as healthcare and many of us think of in terms of civil rights, might you say something about the bipartisanship that was shared then and maybe comment on whether we would have had the same results today?

TONY COELHO:  One of the things on disabilities that we've been very, very careful about and we still are careful about today, we've been very, very deliberate to make sure that whatever we do on disabilities is bipartisan.  And whatever we do on disabilities is bicameral, meaning House and Senate.  I have been very, very aggressive on that.  I don't think you get anywhere if you don't do that.  So while we could have moved the ADA Amendments Act without having republicans because we had the votes to move it, I didn't think it made sense to do it without.  We could have also not accepted some of the amendments that the republicans wanted.  I still felt that it was important to get the type of votes that we got because that tells the courts a certain thing when we get the amount of votes.  Getting 400 votes on ADA is important.

So I think there's a feeling in the congress that if we had to do another disability bill at this point, that people would be supportive across the aisle.  So I think the important thing to do is to keep that spirit, keep that going, and I think you could still do it today.  I wouldn't have any trouble trying to bring up a disability bill today and get bipartisan support.

MARC MAURER:  I notice that the court said that the 11th amendment prohibits damages against states.  Is that what you meant?  I just thought I would ask.

TONY COELHO:  Yes.  The other thing is, I think that on the healthcare bill, our community does not appreciate what the healthcare bill does for our community.  It is huge.  It is extremely, extremely significant.  Andy and I talked about it yesterday.  I think that AAPD and others need to do some PR in some way to educate our community as to how significant that bill is.  Democrat or republican, I just don't care, but you need to know the law of the land today has dramatically changed in regards to those of us with disabilities, and it's significant.  It is very significant.

And so the thing I have found in regard to disabilities is that disabilities doesn't understand democrat or republican.  Disabilities doesn't understand liberal or conservative.  If you address it right, it's interesting.  A quick story.

Last night I was at an epilepsy event.  A member got up from the RNC, republican national committee, and he talked about his sister having severe epilepsy, and she's 22 and she has multiple seizures every day.  As a result of this, she has the mind of a six or eight-year-old, I think he said.  In the same comments, though, he joked about how bad the healthcare bill was.

I felt like saying, your sister could not get health insurance prior to the healthcare bill being passed because of preexisting conditions.  Now she can.  That's the one thing that I would have worked a little harder on, because those are so significant for those of us in our community, and I don't think our community has done enough to make sure people understand that.

There was a question over here.

MARC MAURER:  I think we've run out of time.  We have some other people who are coming, and I appreciate the fact that you have come to tell us about the history of this and also your hopes for the future.  As we share them and want to work with you, we're looking forward to that over the next few months and years.

(Applause.)

TONY COELHO:  Thank you.

MARC MAURER:  I am sorry to cut off the questions.  They are always interesting, but there are other matters, I'm afraid.

The next item on the program is called changing the game.  We have two people to present it.  Richard Brown is chief judge of the Wisconsin court of appeals.  He was elected as an appellate judge for district II in 1978.  He was appointed chief judge in 1997.  He is currently the faculty of national judicial college where he teaches decision making skills and reasoning.  In addition, Judge Brown is a member of the Wisconsin law school board of visitors, the council of chief judges of state courts of appeal.  The administration of justice committee and the American Bar Association commission on mental, physical law.

David Ferleger has a national law and consulting practice specializing in disability law.  He's litigated landmark disability cases and has spoken to the Supreme Court of the United States five times.

Changing the game.  I first introduce Judge Richard Brown.

(Applause.)

RICHARD BROWN:  Thank you very much.

I'm a judge but I'm also a lawyer.  I was trained as a lawyer.  I went to law school to be a lawyer and to learn the law.

The best thing I ever did, though, was to go back to law school.  I went to the University of Virginia appellate judges program.  Daniel Meadow, as some of you may know, was the director of that program.

AUDIENCE:  Someone fell down.

AUDIENCE:  Do you want an ambulance?  I'll send one.  I need the address.

MARC MAURER:  We've had a fall here, and we're going to take a couple-minute break so that we can deal with this and get appropriate medical assistance.  Then we'll get back to this, if we may.

Charlie, I reckon we get underway here.

SPEAKER:  I think the decision was made to cannibalize all but five minutes of the break.  I think if you start, folks will sit down.

MARC MAURER:  So Patrick had an incident and fell.  But he is standing on his own legs and walking and apparently doing reasonably well.  He's going to rest, and we're finding him a good place to rest.  So let us hope that everything is well with him.

I appreciate the response of the medical team here to check him over.  I'm sorry for the interruption.  What we'll do is we'll take the break except for emergency needs that occur during the break and we'll say that we had it and it was a useful break to have.  And we'll carry on with the program as before.

Judge Brown?

RICHARD BROWN:  Okay.  I was talking about how I went to the University of Virginia appellate judges program.  Before I went there, I was a lawyer, a lawyer who became a judge.  I learned the law.  I learned technique.  I learned how to take a case from beginning to end.  All the practicalities of the law is what I knew.  But in Virginia, I learned that you don't learn the law by learning the law.  At Virginia, I learned how to think about what it is that judges actually do.  We learn that who we are as part of our own perception of history, of economics, sociology, ethics, and the philosophy of life.  All these things form our judicial ideology.

We had a professor who was steeped in jurisprudence and the various philosophies of the law, which is what jurisprudence is.  For example, he taught us about the law of positivism, which is the idea that law drives society.  Jeremy, the most famous of all positivists.  The idea was that you make a law and once you make a law, the idea is the people who made the law went through all of the different competing values and made a decision, and that's the decision and everybody has to follow that decision.  In other words, law drives society.  You make a law, people follow it.

Leftist law proponents created a theory that law is power.  That it doesn't matter who is on the bench -- it doesn't matter what the law is; it matters who is on the bench, because whoever is the judge makes his or her own law.  The law could be out there, it could be a statute on the books, but you can interpret it one way or another way, depending on your ideology.  So the idea behind critical legal studies is, let's get people on the bench who think like us.  Let's come to the perception, the realism that judges are nothing more than politicians and that judges make the law depending on who the judge is.

And then there was law and economics theory.  That's the famous Chicago school, which is simply this:  The maximization of aggregate wealth and the promotion of allocative proficiency is society's greatest goal and will only be recognized by a freely operating market.  The whole idea behind this is, the law should stay out of the way.  Let the market decide everything.  The market is moral.  All values and morals are decided by the market.  That's law and economics theory.  I could probably speak all day about it, but that's it in a nutshell.

Then there was legal realism, which is the theory most espoused by Oliver Wendell Holmes, Jr.  That theory is, laws experience, something happens, a case is created, judges make a decision, that's an experience right there.  The next case that comes along, it's a little bit different, you change the law a little bit to deal with that experience.  So the law develops molecule by molecule and that's how you make the law.  Holmes said morals and ethics have absolutely nothing to do with the law because they're inbred in the experience.

When he was a Harvard law professor, a student asked him, but sir, is that just?  And Holmes replied, if it's justice you're looking for, then you should have gone to divinity school.

Then there's the historicist school.  Really the opposite of positivism, which is that law drives society.  The historicist school says no, you have it backwards:  Society drives the law.  Until society accepts something as a given, the law will not be enforced.  It won't be followed.

So the idea was that laws are children in custom.  To change the root is to change the tree.  If you change the human heart, culture will follow.

So I looked at all of these things.  I think all of the appellate judges in the program looked at all of these different philosophies and then put ourselves in consciously or subconsciously in a little niche about who we were.  We were law in economics people or we were realists or we were natural law people or positivists.  And I kind of put myself in the historicist school.  I thought, yeah, that's right.  Until people buy into something, the law won't be enforced.  Once people buy into it, yeah, then the law will be enforced.  And I came away from Virginia with that idea in mind.

In fact, I just spoke to a group a couple of years ago.  Andy was there.  The national association of law students with disabilities.  And I described myself as an historicist.  But since then, I've seen a few things happen.  First, I've seen a lot of money go into judicial campaigns.  State judicial campaigns.  A lot of big money going into judicial campaigns.  Millions and millions of dollars being spent to elect Supreme Court justices, the most famous of which of course happened in West Virginia, where Don spent, what, $50 million on a judicial race?  Something like that?  Gobs of money.  And I talked to one of my -- actually, he's my wife's cousin, one of these operators who puts money together for judicial campaigns, and I said, judges aren't politicians.  Why are you doing this.  And his answer was, I want somebody on the bench who thinks like I do.  And I said, well, what if the person is dumb?

(Laughter.)

Doesn't make a difference.  I don't care if the person went to Yale or Podunk law school.  If he or she votes the way I want that person to vote, I'm going to give that person money.

I thought about that, and I thought, that just makes me feel, as a judge, uncomfortable.  Wormy.  Because we're not supposed to be like that.  We're not supposed to be politicians.

I looked at the Sutton case, which is a Supreme Court case.  Most of you are aware of that.  That's the case involving the two sisters who were 2200 without corrective lenses but with corrective lenses, they saw fine.  And they wanted to be pilots and United Airlines said no.  We have a threshold 2100.  So they sued.  And the United States Supreme Court, even though the ADA, in my view, was very clear, the Supreme Court said, substantially limited in a major life activity means limited with or without mitigating circumstances.  Without or without correction.  So since this person can see with corrective lenses, then this person is not qualified under the ADA.

And I thought to myself as I'm reading this opinion by Justice O'Connor, I thought, what about that part of the ADA that says, if you are regarded as having an impairment, you come under the ADA.  And they did answer that later in the opinion by saying, well, United didn't regard them as having an impairment because they simply had a threshold of 2100, so it had nothing to do with the sisters.  It was all because of the job description.  And I'm thinking, wow, talk about a strange way to read the interpretation of what I thought it was a clear reading of the law.

Then with all these elections coming on, people coming on to the state courts, federal courts, United States Supreme Court, it suddenly hit me.  Remember the V8 commercial a long time ago?  I should have had a V8.  Suddenly hit me that critical legal studies, that very ideal that I at Virginia had completely dismissed as being totally wrong because that's not who we are, we are not people who do whatever we want.  We are judges.  We follow the law.  I suddenly realized that they're right.  They've been right all along.  Judges will interpret the law the way they want to interpret the law.  Carl was right when he said it's at the whims of judges.  It can be whether a judge had a bad breakfast or a good breakfast.  I now think that critical legal studies has a point and that consequently, it's very important who is on the bench.  So I went a 180 from where I was three years ago.  And this is what I think we need to do.  I think we need to start getting involved, really involved, in who are going to be the next people on our benches, whether it be federal court or state court.  And don't say, well, you know, ADA, that's federal, because a lot of the cases, especially employment cases, end up in state courts.  An employer won't hire somebody, comes up under the guise of we hire under the state law and it has to do with how a judge perceives that case in his or her own experience.

So this is what I advocate.  I advocate that we do what the police unions do.  We do what the manufacturers in commerce associations do.  We do what the pro life people do.  We do what the realtors do.  And that is, we get out a questionnaire to all those prospective judges and ask them point blank questions about how they perceive disability law.  We do interviews.  Interview the prospective candidates for endorsement purposes.  Press releases outlining not only the endorsements but why.

Money really is only part of the game.  The other part of the game is noise.  If you give a press release, you spend a little money on an advertisement in the newspaper a week or so before the election explaining the endorsement, people are going to read that.  And I'm convinced that society does drive the law in some ways.  I'm convinced that Tony is right, that we've come a long way.  And there are a lot of people on our side.  And I'm convinced that it's not just liberals versus conservatives.  One of the most conservative people in Congress is my congressman, Jim Sensenbrenner, and he's also one of the most fervent defenders of the ADA.  So it crosses aisles.  So it isn't whether a person is a liberal or conservative judge or democrat or republican.  As far as we are concerned, the question is, is that person a person who understands persons with disabilities, our needs, our wants, what we need to see for society to develop in the future.  And that is the challenge that we have.

Thank you.

(Applause.)

DAVID FERLEGER:  I'm sure Patrick appreciates everybody's patience.  He's resting now.

Thank you, Dr. Maurer.  I want to acknowledge Lou Ann Blake.

(Applause.)

When this session was being planned by the planning committee, the hope was to have some provocative ideas that would sort of help us start off the couple days along with Tony Coelho's amazing talk and Judge Brown's talk.  I thought I could come up with one or two, and I have.  So I decided to end the tension here by letting you know the end of my speech and then explain how I got there.

It's 20 years since the ADA, so I thought I would imagine the future and looking forward to where we would be at the end of the next 15 or 20 years.  So the conclusion of my talk is that when the time comes, we should repeal the ADA.  Hopefully nobody will walk out with that suggestion quite yet.

So I want to set aside the legal precedence for a minute and talk about that future and imagine a future in which so-called disabilities are not relevant or increasingly irrelevant, and try to think about our relationships in the world, out in the world, and our relationships in our homes and our communities, and to try to awaken that world in our imagination and to charge all of us with trying to make real that world.

So I start with the observation that fundamental for all of us is the need for relationships through participation in the world and our experience at home.  And I want to talk about how that fundamental human need intersects with people with disabilities and without disabilities.

With regard to those two spaces, the landmark law review article by Jacobus tenBroek, the right to live in the world, 1966, long before much of the development of the legal thinking that came in the decades afterward, he wrote at the very beginning of his article that as to man, nothing could be more essential to personality, economic opportunity, in short, to individual well being and integration into the life of the community than the physical capacity, the public approval, and the legal right to be abroad in the land.  To that right, I want to add a second fundamental right, which is the right to have a home, a place of one's own to live in, to grow in.  I think that is equally basic to life.

Louis brand ice, 160 years ago, long before he was appointed to the Supreme Court, was hired by Alice Lincoln, a Boston philanthropist who crusaded for the rights of poor people, and he represented her at public hearings that took I think 51 days on the conditions in the public poor houses in Boston.  In his summation, he talked about home for those folks whom he described as the outcasts of society.  He said, they call this a home for paupers?  That place may be as clean today or any day as in place.  The food may be as good, the air may be perfect, you may have beds as good as any that could be found.  The attendants, the discipline, the work may all be there, but that place is as far from a home as one pole from another.  It is the very opposite of a home in every particular.

So I would like to suggest that what binds tenBroek's notion of being abroad in the world and Brandeis' description and every indication of what a home means is the possibility, the opportunity for positive and multiple human relationships, because they are essential to what makes us feel most vital, most significant, along with food and spirit and air.  I think that's what really makes us human.

So I will talk for a few minutes about who the disabled are, both in terms of numbers, social isolation, and physical isolation, and then turn to how it might be in 20 years we might have no longer a need for the ADA.

54 million people.  A lot of us have heard that number.  19% of the population are disabled.  12% with a severe disability.  For older people, the number is higher of course.  It's increasing.  For people 65 and older, 52% disabled.  10% increase over the 42% about ten years before that.  Almost 30% of families in the United States have a family member with a disability.  I won't give all the numbers, but we know there are millions of folks who use wheelchairs, canes, crutches, people who are blind, deaf, difficulty having their speech understood, and 16.1 million with limitations in cognitive functioning.

Those numbers often don't mean a whole lot because those snapshots don't communicate a lot to me.  But what communicates more are things like this.  25 years old, you have a 44% chance of having at least one long term disability that will last three months or more.  One out of every two women in the United States will spend some time in a nursing home.  One out to of every three men will spend some time in a nursing home.

Then there's 76 million people who are the baby boomers, and they're an increasing proportion of our population.  In 2010, 13% were over 65.  By 2040, it will be 20%.  The rate of aging within the census, the proportion, is increasing.  By 2050, there will be 88 million people in America over 65, and that more than doubles the 38 million people from 2008.

Those folks plan to keep working.  69% of people between 45 and 74 either intend to work or are working during their so-called retirement.

Then there's social isolation.  People with disabilities as we know often live in relative social isolation.  Compared to people without disabilities, and Tony Coelho referred to this, are much less likely to work full or part time.  35 to 78%.  Less likely to socialize with friends or relatives, less likely to go to church, and less likely even to go out to eat.  But I found that the situation is even more grim with regard to more subjective indicators, and it's getting worse on the element that I'll talk about right now.

Only 34% of people with disabilities are very satisfied with their lives, compared to 61% of people without disabilities.  If you put together somewhat satisfied with very satisfied, it's 74% versus 94%.

So in other areas like employment and education, people with disabilities are more satisfied over the last 20 years.  With regard to being satisfied with one's life, the gap is increasing.  People with disabilities are increasingly more dissatisfied relative to folks without disabilities than before.  The gap has gone from 11% to 27% during the years since the national organization of disabilities poll has been taken.

Physical isolation.  There are tens of thousands of people living in residential institutions.  People with disabilities.  2002, there were 69,000 nursing facilities.  2006 residential settings for people with intellectual disabilities.  Tens of thousands of state and county mental hospitals.  Inpatient beds.  1.8 million people in nursing facilities.  And 98,000 folks living in large state or private developmental disability institutions.  So we have a great diversity of people with disabilities.  They live a lot of places, but of course people with disabilities, as we all know, have one trait that all of them share, which is their capabilities are altered in some respect.  Other than that, the similarities disappear.  But in addition to that, for people without disabilities, their capabilities are also all altered in some respect or will be at some point in our lives.  So we so-called temporarily able bodied people might lose our sight, our speech, our mobility.  The baby boomers are growing into the frailties of old age.  People with one kind of challenge now might acquire another one.  So that change means that all of us who are subject to a limitation in our ability, in tenBroek's phrase, to maintain a life in our own home.

So disability or altered capability is not a special condition.  It affects all of us.  And we all know that if designs work for people with disabilities, they work better for everybody else.  So I want to talk for a minute about why not make all of our social, employment, and other structures work better for all of us.

So I'll talk for a minute about universal design.  People having that you about that.  It's come up through barrier free accessibility sorts of notions.  That kind of universal or inclusive design, designs services or environments to be usable by everyone to the greatest extent possible without the need for adaptation or specialized design.  So we want to make things work regardless of the person's level of ability or disability.  So we all know about the familiar.  We know about physical access.  We've all seen and have worked with that.  But that kind of vision I think is broader than simply physical access.  It encompasses every field in which all of us here today work.  All of us in disability rights.  Community integration, healthcare, et cetera.  I'm not the first to make that connection.  One of the folks who designed and helped create the principles of universal design in the universal design handbook cited Brown versus Board of Education.  She called the milestone that marks the beginning of an approach to design that respects all users.  Accessibility features that are added on after the design of a product have a stigmatizing quality not unlike the segregated back of the bus practices that were once the norm in the United States.

So we need to think about access and universal design not just in terms of the physical environment but in terms of allowing people to actively and meaningfully participate in employment, social functioning in their homes, and in the world.

So let me go over for those folks who might not be familiar with them, the seven principles that have been enunciated for universal design.  We can think about how they might be applied to defining or refining disability rights, legislation, in the courts, in the remedies we ask for for violation of human rights.

First, equitable use.  The design has to be useful to people with diverse abilities and appealing to everyone.

Second is flexibility.  In use, it has to be adaptable to the pace of the user.

Third is that there should be simple and intuitive use.  It should be easy to understand, regardless of the person's experience, knowledge, language skills, or current level of concentration.

The fourth is per acceptable information.  The design should communicate necessary information to the user regardless of the person's sensory abilities and use all kinds of modes for presenting essential information.

Fifth is tolerance for error, a good lesson for those of us who deal with folks of all sorts of disabilities but in the intellectual, cognitive, or mental health area, the design should minimize hazards and the adverse consequences of accidental actions.

Sixth is low physical effort.

Seventh is that the appropriate size and space should be provided regardless of the person's mobility or other individual factors.

So without trying to adhere, which I think one could do, some other clarifications or additions for some other domains, I think that these principles affect all of us and enable us to better be in our own homes and out in the world.

So obviously these principles aren't rights.  A bunch of principles don't establish rights.  The transformation of these kinds of principles into rights is in its infancy, and it is happening.  Our disability discrimination, anti-discrimination laws, have begun to do that, but the difficulty I see is that those statutes focus on disability, not on inclusivity.  We don't have a focus on how to include everyone.  And, in fact, one could say that those laws discriminate against people with disabilities by singling them out for labeling with eligibility criteria and with other things that often exclude people rather than include people.

Until we figure out ways to envelope these principles of design, I think we will not have implemented what tenBroek taught us about being out in the world and having our own homes.

So these social goals that I'm articulating here eventually become rights.  It takes awhile.  Virtually all the social welfare legislation and constitutional rights we now recognize in this field used to be matters of gratuity or just a social good looked at as charity.

Eventually we get change.  People now in institutions, I never thought there would be a right to live in the community 30 years ago.  Eventually, the social goals, the professional knowledge, best practices become the law.  Ruby Moore was speaking today and I awhile ago spoke at a conference and we found that different rights now recognize that it takes 15, 20 years or the social value to be transformed into a legal right.

So my vision for the future, 20 years from now, is one in which we don't need the ADA, the Air Carriers Act, the Architectural Barriers Act, the right to education laws? The urban mass transportation act, the voting accessibility act, the Rehab Act.  There's more than 100 federal regulations on access for people with disabilities.  I think we'll have air carriage designed for all of us.  Voting machines designed for all of us.  Employment conditions and obligations will enable and embrace the accommodation needs of all workers, regardless of label or diagnosis.  People who need assistance or activities of daily living will have them when they're needed.  Attendant services will be commonplace.  These changes I want to success will be driven in part by the disability rights movement and advocacy.  But I think though I might hope otherwise, we're not all that powerful.  A more powerful force, I think, will be the tens of millions of baby boomers and their families who won't stand for exclusion as they live into their 70s, 80s, and 90s.  But in the meantime, we need to seek legislation that implies inclusive design principles so everyone is covered.  When we formulate remedies in court or otherwise under existing law, we should devise systems and structures that are less disability centric and try to provide relief that benefits all people.  When we have time to strategize some long term campaigns, we should keep in mind that the fundamental need for all people, to enable us to have a home, are broad in the world.  So when the time comes, I'm hoping that we're all ready to repeal the ADA.  Thank you.

(Applause.)

MARC MAURER:  Thank you very much.  We have time for questions.  And we are even before the original break time, so we have time for a few minutes but it will be a very few minutes of break.  If you have a question, please, we have a microphone carrier.  State your name, please.

AUDIENCE:  My name is David.  I would like to ask the last speaker if in the legislation he envisions superseding the ADA and disability specific legislation, if he thinks it will be possible to dispense with counterparts to reasonable accommodation undue burden.  Is the idea of universality an ideal or is it an enforceable goal?  Will there be various kinds of limits that need to be acknowledged by the law?  Or does that need to be worked out?

DAVID FERLEGER:  Obviously I'm including a lot of assumptions, but I don't think the undue burden kind of reasoning will eventually be one that's acceptable.  I mean, I think for a lot of us now who do advocacy today, we know and try to address the undue burden, fundamental alteration, all those exceptions.  So I would suggest that legislation will increasingly disregard those kinds of arguments.

MARC MAURER:  Dr. TenBroek started with the proposition that you didn't need special legislation, but he was drink to writing it after awhile.

Other questions?

AUDIENCE:  The understanding that I had, the vision that I'm trying to understand that you're trying to propose is that the ADA strives to remove the discrimination against disabled people in the world.  Now, the vision you're suggesting is that there's no prejudice; it's just because the environment is such, the environment is disabling.  That's why people do not hire us.  Is that what you're trying to suggest?  There's no prejudice when it comes to the employers?

DAVID FERLEGER:  There's tremendous prejudice when it comes to employers and other people in our society.  I think that as we begin to develop a culture that recognizes that all people are subject to disabilities, we have now a third of the population's families have a member with a disability.  That's going to increase.  It won't be a third in ten or twenty years.  It will be a half or more.  So I think the change in society's stigmatization of people with disabilities I think will produce a change in the law.

RICHARD BROWN:  I would like to chime in here also.  You know, I go to conferences all over, not just judicial conferences, and I've heard people who are employment lawyers or management get up and talk about how employers can get around the ADA.  I hear this every year.  So this is not going away anytime soon.  You have attorney generals not only arguing that the 11th amendment should give the states immunity from having to provide accommodations, but also saying that because the United States constitution does not give a specific right to persons with disability, there is no such right under the constitution.  And therefore, congress' actions are illegal.  These are coming up every day.  So to say that it's all going away, nobody is suggesting that.  It's not going away.  It's still a fight, and it's really important to carry the fight, but I do agree with David that over time, if we fight hard enough, and as more people get into the mainstream employment situations and work with people who actually have disabilities, that culture will eventually accept this as an inclusive idea.  So I do agree with David on that.

MARC MAURER:  How many disabled judges are there in America?

(Laughter.)

Not that kind of disability.  The other one.

(Laughter.)

RICHARD BROWN:  I know there are more blind judges than deaf judges.  I know that.  As far as I know, I'm the only one left.  There are no other deaf judges.  There used to be four of us, but one retired.  One was voted out of office.  I don't know what happened to the third one.  Kind of fell off the radar.  That left me.  I would like to have my own caucus.

(Laughter.)

MARC MAURER:  Other questions?

AUDIENCE:  My name is Candace.  I recently attended an international conference on accessibility.  One of the points driven very strongly was the fact that among all the strategies that have been mentioned to promote accessibility and inclusiveness for people with disabilities, one of the things that you don't see that much of in the United States versus some European countries is the idea that universal design and universal accessibility really pays.  It's profitable.  One of the striking examples mentioned at this conference was I think it's the city of Berlin, Germany, that is apparently, you know, quite accessible.  In any event, there's a supermarket chain in Berlin that decided to make all of its stores completely accessible to persons with all kinds of disabilities.  After a relatively short time, and I think this has been sustained, their profit margin increased by more than 25%.

One of the things I wonder what you think of this is whether a strategy that really presses home the point that among all these other great things and also ethical arguments for accessibility and inclusiveness and universal design, you know, given the nature of our culture and our capitalist driven culture, it's also profitable.

DAVID FERLEGER:  You're right.  And it reminds me that people don't always do things, going back to the Chicago school, do things because of what's right.  Gutter Ditwat [phonetic], a visionary in the field of intellectual disabilities, I asked him once, what will cause the end of institutions for people with intellectual disabilities?  I thought he would give me some philosophical answer or some answer about people's rights.  And he said, the money.  It will eventually cost too much, which is the other end of what you're saying.

I just wanted to adhere, I neglected to mention, another development that I think will help move things forward, and that's the experience of the soldiers returning from the war in Iraq and Afghanistan.  I've met folks and have been involved with groups that donate Segways.  The war there and the explosion of these IEDs is causing such tremendous loss to really amazing young men and women, and those folks who are coming back will insist also on changes in the way people with disabilities are treated.

MARC MAURER:  And we're going to help them.

(Applause.)

AUDIENCE:  I have a question.  I don't find the demographic solution quite as simple as you suggest, David.  If the great growth in the disability community is going to be among seniors who are newly disabled and may not have skills or a philosophy about disability and there are substantial societal resources going to their assessments and support and addressing the problems created by disability, that can end up creating a very powerful charity narrative that is contrary to our scenario, both in the community at large and also by the consumers of those programs.

And it also strikes me that the use of societal resources for those purposes may stir some resentment within the rest of the American community and drive some prejudice further.

And then also, I thought, if I were sitting here either as a Hispanic, a woman, or an immigrant, I might say, wait a minute, so where exactly is the tipping point in the demographics where those fights are over because there's enough of us.

I would be interested in your thoughts on those issues.

DAVID FERLEGER:  You may be right.  Those are all good points.  I also was conscious as I prepared these remarks of the exclusion of what I was saying of folks internationally, how this affects the world's rights and developments, and of people who are in the United States but not citizens, and who gets counted and who doesn't get counted in the numbers that I presented.  There's certainly a lot more thinking to be done on this, and I appreciate what you said.

AUDIENCE:  David, thank you for your comments.  I couldn't help but think when you said in 20 years we won't have an ADA.  It sort of resonated with Justice O'Connor saying in 25 years we won't need affirmative action.  Just as I think she's wrong, I think you're wrong --

(Laughter.)

 that you're doing it for rhetorical purposes, which I appreciate, but I think part of the answer of whether the ADA survives sort of goes to what Judge Brown was saying about the background way in which law operates in this society and the need to have enshrined certain protections which we hope might be needed less but if you take it away, it's a problem.

But that's not actually my question.  My question is, I think we saw it with the pre-ADA, which is the forcefulness of which we've been put in a situation of this endless looking into categories of disability and subcategories of disability, and are you the kind of person Congress had in mind to bring this case or that case.  It seems to me a legal matter, which fits well with the civil rights model that many of us have grown up with.  Yet it seems to work across purposes with the universal design principles that you've identified.  The very act of trying to show you have a condition to be covered seems to be a separating kind of act rather than inclusive.  I wonder if you have any thoughts about that.

DAVID FERLEGER:  Those issues are not unique to the disability area.  They affect gender, race, religious discrimination.  It's a contradiction built in to the way the laws are written and the rights are defined.  I don't have any way to escape that contradiction except by my suggestion, not that the ADA will be repealed, but that if a lot of things happen in these coming years, we will be in a position to not need it.  So I don't assume that the future I envision is one that will occur unless a lot of people here and elsewhere do a lot to make it happen.  But that contradiction in how we define ourselves into a group, at the same time we're trying to establish that we should be treated like everybody else, is really built into the way our system is structured.

AUDIENCE:  I have a question for Judge Brown.  I want to thank you for your wonderful talk.  But it actually relates I think to some of the questions going on here.  You talked about how the importance of critical legal studies and what it taught you.  I'm wondering if you would comment on the confirmation of Justice Sotomayor, how her ethnic origins, family origins, were used very much as part of her narrative.  Her disability was, it would seem to me, rather suppressed.  I'm wondering in terms of the regarded as clause and the kind of universal design versus the categorical notions that drive some of the debates we're having, what would it mean to get people in this society to think about her or the next Supreme Court justice nominee, as someone with a disability doing the job -- anyway, I'm just wondering if you could comment on that.

RICHARD BROWN:  Well, I think who people are, how we were brought up, our philosophies, like I said in my talk, our perceptions of history, economics plays a big part in what we're going to be like as judges.  I think it's really important with regard to whoever is going to be the next Supreme Court justice.  I don't know that there is a justice out there with a disability who will be considered by President Obama or not, but I think it's important that that person have some empathy for persons with disabilities.  I think we've got to do that across the board, as I said.  I don't know if I've answered your question, but I think it's really important that it be brought to the forefront of questions.

AUDIENCE:  Well, I didn't ask it very well, but it would seem that her disability was much suppressed.  I'm wondering what would it have taken or what would have made it less likely that she would have ultimately been confirmed.  I don't even know what her philosophy of disability is.

RICHARD BROWN:  Well, that's interesting.  I was a finalist for the seventh circuit and I was told by a person who was close to the situation not to talk about my disability at all in interviews.  That people already knew my disability and I shouldn't bring it up, because if I brought it up, they would see it as trying to create favor because of my disability.

You know, I mean, I thought it was really important that I had a disability and I had to bite my tongue because I wanted to talk about how important it is to have people with disabilities on the court.  But I bit my tongue.  And I think maybe that's what the advice that she was given too.  Bite your tongue.  Because people don't want to hear it.  It will come out to the people who need to hear it.  I don't know whether that advice is sound, but that's the advice that's given.

MARC MAURER:  In our society, disability is often regarded as a matter of shame.  And I for my part have had it with that shame, so I talk about it.

(Applause.)

I don't know what I would do if I were nominated.

(Laughter.)

I suspect, but I don't know.

We have some disability workshops coming.  They are disability in the constitution.  Real jobs:  Realizing first rate employment.  We have the ADA Amendments Act:  Real experience, real questions.  And we have new strategies to improve the practice of disability law with Robert Dinerstein.  And we do have time for a brief break, I think.  So if we could do that and then go to the disability workshops and we'll reconvene at noon.  Thomas Perez says that he has a very brief time to meet with us at noon, so if you would try to be there at noon.  Otherwise, you might miss part of what he has to say.

(Break.)

 "The ADA Amendments Act:  Real Experience, Real Questions"

EVE HILL:  Just a recap.  The definition of disability was cut way back, narrowing it along how Congress intended it.  Substantial limitation is a very strict standard; we can't let everyone in, and you must look at mitigating measures, so if people use hearing aids or eyeglasses or even internal coping mechanisms, they will not be covered because they've cured themselves and therefore don't have a disability anymore.  Okay, we all think we're regarded as having a disability.  Clearly the employer is treating us as if we have a disability.  Must be why they're discriminating right?  Can't have that either, because in order to be regarded as having a disability, you basically have to have a disability.  Employers didn't think it all the way through that way; they just thought, well, she's got a diagnosis.  She wears glasses.  She uses medication.  We're going to discriminate on that basis and will never analyze whether she's actually substantially limited in a major life activity.

And we all thought, oh, God, really?  But it can't get worse than this, right?  So in 2002, we have Toyota versus Williams, in which it gets worse, and they say, no, no, no, really we mean substantially limited is a very serious standard, it means significantly restricted.  It requires a comparison to most people or the average person.  And major life activities have to be of central importance to most people's daily lives.  So we need lists.  You need to be restricted in bunches of things.  It has to really limit your life.  You have to be miserable in order to be a person with a disability, and who would hire you then.  That's sort of the way it's all gone.

In my opinion, they were pushing us back into the charity model.  Only people are entitled to disability rights if they tug on our heart strings.  We only want to give these special gifts of rights to people who can't manage on their own.  That's just my opinion.

And the EEOC didn't help us.  They will, I swear to God, but they didn't, so substantial was interpreted by them as significantly restricted in comparison to most people.  As a result, people with clear disabilities, mental retardation, muscular dystrophy, are being found not to have disabilities because they can button their shirts with buttonholers, or because they graduate from high school so they must be fine.  Over and over and over again.  How substantially limited are you.  People with chronic disabilities or episodic disabilities are being held not substantially limited because they're not limited all the time.  Maybe extremely limited when the disability is active -- people with treated disabilities, diabetes, seizure disorders, depression and other mental illnesses, being ruled out all the time.  Those people are not substantially limited enough so we don't have to have them in this business.

People with learning disabilities are being required to compare themselves to most people or the average person, so people in graduate education who despite their learning disabilities have worked very hard, found coping mechanisms, and succeeded in school, are not able to get extra time on tests or any other accommodations because in comparison to most people who maybe graduated from high school, clearly, they are learning so they're not substantially limited.

Almost nobody was successful in proving a regarded as disability because the employers don't think it through in that way, as I said.  And once a court has said as a matter of law that no reasonable person could believe you had a disability, are they then going to say, this employer, though, is really stupid and did think you had a disability.  So we would lose on those.

Almost all litigation focused on whether the plaintiff was protected and relatively little focused on whether the person was qualified or whether the accommodation requested was reasonable or the burden was undue or the threat was direct or the action discriminatory.  And employers won over 95% of the cases.  Shocking.  And 85% of the EEOC charges.  Again, shocking.

So people started advocating for changes to the ADA, to put it back to the way Congress, I think, intended.  So it was intended to refocus entities and whether they're actions were discriminatory, whether they were having a disparate impact on people with disabilities, whether accommodations were reasonable, whether plaintiffs are qualified, whether there are undue burdens or threats, and explicitly overruled the Sutton trilogy and Toyota versus Williams case.  But they didn't really lay it all out there.

Substantial means something less than significantly restricted.  How much less?  Somewhat less.

Mitigating measures are not to be considered except eyeglasses.  Poor Sutton sisters.  They're just not going to win.  Episodic cases have to be substantially limited.

For me, this is a move away from this very functional definition of disability that we had, which is, we don't care what it's called, we care how it impacts you and towards a more medical definition, if you have a diagnosis, then you're covered regardless of the functionality.

And then a person can be regarded as having a disability if the employer thinks they have an impairment and acts on that basis.  You don't have to get into whether the employer thought it was substantially limiting.  If they think you have an impairment, mostly based on symptoms, then you're recovered as regarded as.  This all makes sense to me, but it doesn't -- you know, how much less than significantly restricted do you have to prove now?

So the EEOC is trying to lay that out, and now they've been -- the EEOC commissioners have been granted interim appointments by the Obama Administration, so we now have EEOC commissioners, which is progress.  So the initial NPRM was issued, and we kind of liked it.  Some defense lawyers, particularly those very heavily involved in the Chamber of Commerce didn't like at as much and are claiming that the EEOC has not honored the deal that they worked out with disability advocates and with congressmen in a couple of ways.  EEOC provided a list, trying to make it really clear, so we don't have to go through these arguments all the time and so that the definition of substantially limited, how less than significantly restricted it is doesn't matter so much.  So they gave a list of disabilities that will usually meet the standard.  So the defense side and Chamber of Commerce are unhappy about that.  They don't want a list.

The disability community wants everything to be on the list, and the defense side doesn't really want a list at all.  They want to be able to continue to raise this argument, is it really a major life activity, et cetera.

This other piece cuts in both directions too.  Did the EEOC go too far in cutting out the factors for substantially limited.  It said in the manner or duration under which you can perform a major life activity.  And it talked about the duration of the impairment, whether temporary or long term.  And the EEOC cut those out.  The defense side probably clearly you can see why they would object to those, because they want less.  They want to be able to argue about these things.

Disability advocates, some, agree that that went too far, that they shouldn't have cut out the condition, manner factors, particularly for people with learning disabilities.  If you're still stuck comparing to the general population, you want to be able to say, I do learn, but it takes me longer.  I have to do it in different conditions than other people and I do it a different way.  Those things need to be considered if you're going to make those arguments.

The chamber also argues that the EEOC went too far in defining working.  We all say, don't use working.  You only fall into working if you don't have any other restrictions.  But they're sort of comparing -- we're replacing the concept of class of jobs or broad range of jobs, used to be you had to be excluded or limited in a class of jobs or broad range of jobs.  Cut that out and just say you have to be limited in a type of work.  And the way you can figure that out is if you're limited in one job.

And then that they went too far in banning discrimination on the basis of symptoms.  By letting an employer be responsible if they regarded you as having symptoms of an impairment and acted on that.

So that's the defense side.  Like I said, most of the plaintiff's side like a lot of this.

15 months later, we don't have a permanent regulation yet.  We're hopeful one will come out soon.  But there were expectations and fears.  One of the fears was that the ADA Amendments Act would create a flood of claims.  People would come out of the woodwork, we'll all sue, we're all covered, and so forth.

There's no evidence that that has happened in terms of caseload.  It's possible that the cases are just being handled very slowly.  Many federal judges are not appointed yet.  So maybe they're just all sitting there.  Cutbacks are happening at the state level in the judiciary as well, so maybe the cases just haven't made it that far.

But EEOC charges based on disability are up.  For FY09, I can't get first quarter for FY10 yet, but nine months of FY09 were under the ADA amendments up and there were about 2,000 more claims in '09 than '08.  You could claim this on the economy.  A lot of people lost their jobs and that will be something that spurs people to file claims with EEOC.  It could be determined that more people are covered and that's why.  There was renewed interest in the press, so more people are aware that this is a possibility.  Although you might try to say it was the economy, all charges under the EEOC, all statutes were down by 2%.  So disability was up by 10%.  Charges overall were down by 2%.  It may indicate that the ADA Amendments Act is having an effect.

I did talk to some defense lawyers who handle these cases, and they said, yeah, the flood didn't happen.  The disability tsunami didn't happen.  In fact, they're claiming that they don't see any real increase in the number of claims that they're getting.

So that first fear or expectation hasn't happened yet.  And there's all kinds of reasons why it would, right?  Everybody is losing their jobs.

The other thing we thought might happen is whenever there are claims of discrimination, people would say, I'm regarded as because then you don't have to prove much.  You have to prove you have an impairment and they acted on that basis.  Again, the cases don't show evidence of this.  Mostly because there aren't any.  And EEOC charges on the basis of regard as discrimination are down in FY09 from 17% to just 14%.  That's a pretty significant decrease.

So that doesn't seem to have happened either, although the first ADA case that I will talk about is arguably a regarded as case as well.

Another expectation was the ADA would achieve its goal.  We would be refocused on whether the action is discriminatory and away from the definition.  And we run the southeast ADA center.  I asked them, what kind of calls are you getting.  They used to get lots of TA calls about, does this person have a disability, do I have to do anything, now the calls are, I understand, everybody is covered.  We're starting to think about what do I have to do.  What's reasonable.  Particularly for people with mental illness.  A lot of employers are very concerned that they already hired people with depression, they just didn't know it, and now those people will want accommodations and they're going to want jobs and feel entitled and what do we do.  So there's going to be a lot more TA and training on how to accommodate people with depression and mental illnesses.

My perspective is, you know, you already hired them and you haven't had to accommodate them and you probably won't have to accommodate them now.  They're probably still not going to tell you about their mental health conditions, but there's a little worry about that.

There's some concern among employers that everybody is covered, now I have to accommodate everybody.  So people will come to me and say, I need a flexible schedule because I'm tired in the morning and that will be considered a disability and I'll have to consider it.  There's really no evidence that that's happening either.  Although my response to those questions is, here, why don't you do whatever accommodations you need for everybody to make them the best workers that they could be.  Revolutionary.  The answer is, yeah, right.  Okay.

They are starting to change the focus.  Not so much focusing on the definition as on other things.  Although there was a flood of training at the beginning about what the definition used to be and now what the definition is, and I started to do training about, look, the definition used to be really narrow and now you don't have to worry about it so let's talk about something else.  But even those trainings have started to work their way through and we're doing less focused on the definition at all and more questions about what's reasonable, what's an undue hardship, and so forth.

My defense lawyer colleagues have confirmed that their experience is the same.  Fewer trainings now on the definition, more training on how you figure out whether something is reasonable or not.

Cases are not yet clear on whether they're going to focus away from the definition and on to the discriminatory actions.  I think it's probably the first case, Gill versus Vortex came out in March and did mostly the right thing.  So Gill had monocular vision and operated a punch press, he cut himself at work and the employer asked for a doctor's note saying he was capable of performing the job.  He gave him a note.  Then he suffered a work-related hernia.  They weren't so unhappy about the note thing, but when they submitted the bill, they didn't like that.  So they tried to terminate him and said well, you didn't give us the right doctor's note.  He said, that was a year ago.  They revoked the termination and he had surgery and they terminated him for real this time saying they were afraid he would be hurt because of his vision impairment.

He came back to work -- all this happened in 2007, 2008.  January 2, 2009, after the holidays, that's the day he comes back to work.  Yea, you're covered, just under the deadline.  So the employer moves for dismissal and the court says, hmm, what are we doing here.  Okay, look there's this new ADA amendments act.  Major life activity, covered, check.  The allegation that the plaintiff is completely blind in one eye is enough, check.  He doesn't have to give us a list of all the ways that limits his major life activities.  No list required.  So this is progress.  But they still cite Albertsons and Sutton.  So our problem now is, okay, we get it.  We don't have to do this anymore, but the only cases I have to cite to are the old ones.  So if they feel the need to cite to something, it's still going to be the old ones.  We need to get them to say, these are rejected.  Which will at least get us while we wait for EEOC regulations the ability to say, it's something less than that.

And then his regarded as claim also survives.  Even though they didn't say it's because of your vision impairment.  They said it's because you might get hurt.  The court got that they might get hurt because of the vision impairment, and that's at least regarded as whether he has a disability or not.  So this is good.

Then they went on to talk about qualified.  First, do you have to request a reasonable accommodation to have an ADA case at all?  No.  Recognizing that not every ADA case is an accommodation case.  Many of them are direct discrimination cases as this one is.  So to put forward a disparate treatment claim, you don't have to request an accommodation.  To be a person with a disability, you don't have to need an accommodation.  And direct threat is an issue for the jury, so it wasn't kick out this case at this point.

So our first case is largely a success, although we've got to recognize that it's still citing to Sutton and Murphy.  So we have to get them to either stop citing those or just to cite them for the fact that they're not good law.

I talked to the plaintiff's lawyers about it, and mostly people are saying they're not really arguing over the definition as much anymore and they're starting to focus on other arguments.  But I'm involved in one case on this point where it's an attendance policy, a point system, and you accrue points over time.  Plaintiff has depression.  He accrued 11 points.  January 2nd, he accrued point 12, which is the 12 points and you're out attendance system.  So we have arguments about, well, most of the discrimination happened when you weren't covered.  And of course they want to argue led better, we made that decision 12 points ago.  You made that decision in point 12 in January 2009.  So we're still arguing about these.  Most of our discrimination happened when you weren't protected, surely we should be off the hook.

So what are your experiences?  I know that you practice these laws and I know, Greg, you sent me an email about one of your experiences.

SPEAKER:  Sure.  Also in the room here, Sharon, was working with me on this case.  We had a client who is very intelligent, graduate student.  She has a reading disorder.  So she made her way through most of her education by studying ten times harder than her classmates and she did very well in the classroom and in her clinical experience, and she was going to get a medical degree.  She has to take these high stakes tests as she moves through to eventually become credentialed to practice medicine.  And she had always gotten accommodations when she took these tests.  She got double time for the MCAT.  It seemed like it was a given that she would also get double time or at least time and a half for this other examination.  What happened was she submitted her request for an accommodation and the testing agency basically made this decision that, you know, despite the expert reports that we had submitted indicating that she does have a reading disorder, and that in fact -- I'm trying to remember, and Sharon can chime in if I get the number wrong, but in terms of her reading fluency, she was in the fourth percentile.  So I mean that's reading at an extremely slow rate.  So she can process the information if she just has extra time to do it.  And despite this finding, this testing agency decided she wasn't really disabled; it was perhaps the fact that she was not a native English speaker and it was that that was the problem.  Then also, as Eve was saying, another one of the points that they raised was that, you know, compared to the normal person in society, she's not that bad.

EVE HILL:  Fourth percentile?

SPEAKER:  They're sort of making the argument that, well, maybe compared to the other grad students she's not reading at the same level because these are incredibly bright people, so that's what you're really squawking about.  And of course we replied and said, no, fourth percentile is fourth percentile.  Produced yet another expert who actually administered extra testing in Spanish to sort of dispel this notion that it's because of the language barrier and submitted that, and finally managed to get a concession from the testing agency to allow her to have double time for taking this test.

But they had this very interesting, I don't know, condition put on the accommodation that, okay, well, because obviously we had invoked the changes in the amendments act and said, look, this really isn't about whether she has a disability anymore; it's really about what the accommodation should be and, you know, she's got this long history of double time, so come on, what are we fighting about.  And they had this very bizarre response of, yeah, all right, she'll get double time, but only until the final regulations come out for the amendments act because then it might be a different story.  And we're thinking, okay, I don't know what might change in this particular instance that would make your analysis any different, but fine, so be it.  So she finally got to take the test with the accommodations.  But it was this fight over whether she actually had a disability, and it seemed to fly in the face of everything that we had read about what the amendments act was supposed to do.  I mean, we went through and got the legislative history and the wonderful language this there about what this is supposed to do.  I don't think we've quite figured out why they took that approach, but that was our experience.

EVE HILL:  I think higher education sort of gateway testing agencies hate the fact that people with disabilities could ever do these jobs.  Yeah.

RICHARD BROWN:  I think that's happening with the bar examiners too.  The national association, Stephanie had to sue to get an accommodation.  That's located in Madison, sorry to say.  So I'm familiar with the people there, and their attitude is, the law is a profession and we have an obligation to put the right people in the profession.  Very, very anti, anti, and they're going to dig their heels in.  They're not going to bend until they're made to bend.  Unfortunate.

EVE HILL:  Yeah, I think that's true.

Yes?

SPEAKER:  My question is, who developed the different types of test to gauge whether that person with the disability, whether it's math, reading, or just understanding the consumption of information, that that individual is, you know, engaging in to get a higher education because I've been up against the same type of thing with math.  I have multiple sclerosis.  I have lesions on my brain.  So I have my short term memory is very bad.  But however, do not understand my medical doctors when it started to affect me, period, the MS.  So they had some signs of evidence from MRIs that it was affecting my brain way back when I was 17 and maybe beyond, but physically it started to affect me when I was 27.  But back to the original question, who develops the tests?  Because when I took these tests, they were like, I don't have any tests to give you, Miss Adams.

EVE HILL:  I don't do a lot of testing work.  There are a variety of levels where the tests are questionable.  The tests for identifying a learning related disability, the gateway testing providers say those are questionable.  So if you go to the right doctor, they'll give you the test and make you fail it and diagnose you regardless.  And there's charlatanism in every field.  We may have to get used to that.  I always have to say, well, prove to me that your test is legitimate.  Ensuring that only the smartest lawyers get in, or ensuring the lawyers will be any good at any aspect of the law, or medical, the same way.  So the validity of those tests is questionable, so they may have a little trouble saying the validity of the test to diagnose these things are questionable too, but they do.

And then the intersection between the two, the disability and the skills that they purport to test is questionable.  So their argument is always that giving you extra time is letting you cheat on the test.  I think more research is necessary on that, because there are some studies that say, yeah, giving people without disabilities extra time on the test lets them do better on the test.  And then there are other studies that say it's not true, that if you give people extra time on the test, they will go back and change all their C answers to A when C was right.  So the second guessing that you might do will actually undermine you and give you worse results.

Yes.

SPEAKER:  My other question to that, because I just got my general contractor's license, which I was allowed extra time to take it, but it was flagged that I had extra time.

EVE HILL:  Yeah.  And they're still doing that.

SPEAKER:  And that will follow you around.

EVE HILL:  We need DOJ to say you can't do that.

Yes.

SPEAKER:  I may be the only person in the room from a testing agency --

(Laughter.)

 I'm with ETS testing service.  I can't address how other agencies conduct their business.  I'm only involved in the graduate professional level tests for ETS.  A question about the diagnostic tests, they come from a variety of sources.  Some have been well validated, some haven't.  And I'm not a psychometrician.  I work primarily with sensory disabilities myself, not so much with learning disabilities.  So there are other people at ETS who can address what tests are valid and what aren't.  But we do have a substantial research division.  We're actually primarily a research company, and there is a lot of research going on on the validity of both the diagnostic tests and the tests that we are actually producing.  So you raise a lot of good questions.  There certainly are issues about the validity of the diagnostic tests, but we have to use what there is.  And we do a lot of liaison work between the disabilities people and the test developers to actually figure out what does constitute a significant change in the test content where it invalidates the results.  So the kind of questions you're raising go into more detail than I in fact know or can go into right now, but different testing agencies do have their guidelines, their standards about, you know, which diagnostic instruments they think are valid and which ones they don't.

EVE HILL:  And not everybody flags.

SPEAKER:  Right.  ETS no longer flags, with the rare exception of doing it with the test taker's consent if an entire test section has to be omitted due to a disability, and that's been done maybe a half a dozen times.  But other than that, we don't flag anymore.

EVE HILL:  So this does raise one of the places where this will play out.  Learning disabilities.  We had that argument over whether you look at condition, manner, and duration when determining whether someone has a learning disability.

SPEAKER:  Sometimes it gets a little nuanced.  Last year, somebody was trying to take LSAT and they said, yeah, we'll give you a reader.  But not just any reader.  We'll give you a reader who can't read law because we don't want any influence.  So the person couldn't read the words, couldn't spell them.  It was terrible.  So you ended up with somebody who literally in their effort to make sure the person was unbiased, the person couldn't read.

EVE HILL:  Or we'll give you jobs but we won't give you zoom text.  That's the latest one.

Other experiences with the ADA Amendments Act?  How are you framing those arguments?  Brian responded and said, I go into mediations and say, well, clearly there's no argument that this person is covered.  They always would is been covered and they're clearly covered now.  Can we move on.  I'm sure there's a little bit of reaction like, well, I don't think they always would have been covered but we're not going to argue about that.

Yeah.

RICHARD BROWN:  I do have an experience.  I'm the chief judge of the Wisconsin court of appeals, so I'm responsible for personnel.  One of our staff attorneys was not working very well, very far behind in her work.  So the scuttlebutt was that she was going to claim that she was manic depressive and that's why she had this problem.  So we had a legal adviser come in, and the question wasn't -- I mean, he just skipped over whether or not she would be qualified or whether she could prove it.  He just went straight to undue hardship and said, let's prove undue hardship.  I said, what about all the other stuff?  He said, no, this is the way to do it now.

So that's why I thought I would bring it up.  I'm wondering if that's the way a lot of employer or lawyers are doing it.

EVE HILL:  I imagine so.  I used to work for the D.C. government running the office of disability rights and the HR department would call me and say this person wants a more flexible schedule, they have this, do I have to give it to them.  I would say, unless you want to go to court on this, we'll focus on whether the accommodations work and whether it's unreasonable or whether it's an undue hardship.  You could always reach the right answer that way, in my experience.

SPEAKER:  The irony to me is that 20 years ago when we began this process, most of us would have thought that the major issues would come up under the question of whether the employer defined the functions of the job adequately and can the person do it.  We don't get there.

EVE HILL:  Not yet.  Perhaps we will.

MARC MAURER:  What's the nature of these claims?  You said 10%.

EVE HILL:  Maybe we would get more claims by people who were ruled not disabled before.  That was the expectation.  People with diabetes, mental illnesses, that either they would be asserting themselves more or less because they didn't have to so much anymore.

So I looked at the EEOC statistics about charges, and mental illness charges are up.  So anxiety charges are up about 1%.  Resolutions are up about 1%.  And 1% in the EEOC charges is a lot because they divide it up in a lot of different ways.  And monetary relief for people with anxiety disorders has doubled.  So that may be working.

Depression charges on the other hand are down by really just a smidgen.  Resolutions are up by a smidgen, but monetary relief has doubled.  So perhaps it's becoming more clear that maybe more people aren't filing but when they file, it's being treated more egregiously and getting them actual compensation.  And this is all me making this up because the EEOC is not telling me why they did whatever they did.

Manic depression, their word, not mine, charges are down, again, a smidgen.  Resolutions are down a smidgen but monetary relief is up.

PTSD charges are up.  Resolutions are up and monetary relief is up.  We'll see that's another one of the disabilities that employers are worried about.  Lots of people will come back from Iraq and Afghanistan with PTSD but it's not really playing out yet I don't think.

And schizophrenia charges are up a little bit.  Resolutions are even.  And monetary relief is down.  So on the one disability that we probably all would have always recognized as being covered, it hasn't changed that much and might have gone down a little bit.

Other psychological charges are down a little bit but I don't know what those are.  And monetary resolutions are way up, but I think that's one really big settlement, one person.

Diabetes is mixed.  Charges are down.  So does that mean they're not asserting their rights or not getting discriminated against as much as they used to be?  Don't know.  Resolutions are up and monetary relief is up by 60% which is a lot.

Epilepsy is pretty much the same.  Charges and resolutions are level.  Monetary relief is up by 30%.

And learning disabilities, charges are up a little bit.  Resolutions are up and monetary relief is up by 50%.  So it might not be affecting the charges.  Maybe employers are getting the message that they can't just turn people down, but it does seem to be maybe affecting the relief that you get, how seriously it's taken.

The biggest category is "other." Charges are up by 4%, which is a lot.  Resolutions are up by 5% and monetary relief is up by 12%.  Not a huge difference except that the number of charges have gone up in the other category and I have no examples of what the other category is.

EEOC enforcement, I also thought I would look at.  Maybe they'll take disability charges more seriously.  Disability related settlements are down a little bit.  I don't know what would explain that.  Administrative closures are up a little bit, which is not a good thing.  No cause findings are up a little bit.  Also not a good thing.  Unsuccessful case cause findings, so they find a cause and then they fail to conciliate or resolve is successfully are down a little bit.  So they're making better judges.

Monetary benefits are up $10 million which is a lot.  That's significant in disability cases.  Again, either taking it more seriously, maybe employers are more likely to resolve without going to court.  Suits on disability filed by the EEOC have more than doubled in 2009.  So maybe the EEOC is pushing them farther.

SPEAKER:  Sorry.

EVE HILL:  No, it's all right.  I don't want to do all the talking.

SPEAKER:  It's interesting because on the EEOC's enforcement of charges and complaints, I attended a luncheon in the local Baltimore EEOC office about a year ago.  And it was interesting because some of the ALJs were there and some of the folks who process the complaints were there and they talked about what their priorities would be, what their strategies would be for the foreseeable future, and I think one of the things that they said was they would focus more on claims involving discrimination based on disability.  And so it was interesting to hear that to some extent these enforcement efforts were up and down and a little bit inconsistent.  I'm sure the statistics you have are national.  And it seemed like the way it was presented at this event was that this would be a national effort, you know, perhaps with a different administration and the law being different, there would be different priorities.

It would be interesting to know on a regional level how these things are being enforced differently, if maybe that's what the whole idea was, that in this general area, and Baltimore, which I think involves at least three states, this particular region, that things were being enforced more.

EVE HILL:  Yeah.  So the EEOC hasn't had leadership for awhile.  The commissioners just got their appointments.  But the message probably has been being sent from above that.  Certainly it's been sent to the Justice Department.  Thomas Perez will be talking about that.  I'm sure disability will be a major focus area.  But I would guess that that's probably in reaction to the sort of rumor about what the administration wants and being carried out regionally, because I don't think they've had people to tell them that this would be the priority.

Other experiences?  Are you not getting the cases?  Are they resolving easier?  Are you having different arguments about what's required and what's not required?

SPEAKER:  My experience working as a school social worker in K-12 schools, my experiences are from working in Detroit public schools, Chicago public schools, to working on the Navajo reservation, and now I'm working in a law school.  I'm not working with children anymore.  I'm working with stressed outlaw students.

(Laughter.)

And it's a little hard.  There's not a lot of smiling going on.  What I've noticed is that there's a lot more support for children because there's a whole IEP team and SST process and there's a lot of advocacy compared to what I see in the legal profession.  I have never seen such paranoia and lack of acknowledgment as I see -- I mean, my school is trying super hard and that's why they hired me, but for awhile, people weren't getting accommodations, administrators were telling students not to tell anyone in the school they had disabilities, students weren't asking for notes because think felt that their peers would laugh at them.  There's a very, very small percentage of people with disabilities working in the legal industry.  There may be more but no one is willing to admit it.  And so these students are like paranoid.  They come in my office, they make me get the sound proof machine.  Like I think it echoes in here.  They're really, really nervous.  They're like, you're not going to tell anyone, are you?

SPEAKER:  Is it mental health issues?

SPEAKER:  36 of my 75 have ADHD.  I think I have 7OCDs.  And usually when you have ADD, you also have generalized anxiety or depression.  I have 3 bipolar.  But the OCD that I see is like really bad.  And a lot of these students with disabilities are not doing very well, and I don't really see them, and this makes me sad to say this, but I don't see them being able to succeed in the law profession.  What I find so interesting is that most of the students that I have have gone undiagnosed until law school.  For some reason, they didn't know they were ADHD or ADD, they didn't know they were OCD.  They didn't know any of this, and their parents, when they said, oh, I think I have a problem, their parents are like, no, no, no, you don't have a problem.  So now all of them are like completely decompensating because at age 23 to 26, they're just now realizing they have a disability.  And then to make things worse, their peers and professors are like, don't tell anyone.

So I'm trying to undo this stigma because I come from K-12 schools where we're all about advocate, collaborate, psycho education.  I've been there for two months, and there are some changes going on.  I'm just telling students to own it.  This is part of who you are.  Some people are starting to pick up on that.  But it's been challenging.  I've had people who paid the $900 to get the evaluation and not get the accommodations on the LSAT or the bar.  And it's blatantly diagnosed that they have a reading disorder or dyslexia or a mental health issue.  It's been really interesting because it's like a stark contrast, working in a law school versus working in a K-12 setting.

EVE HILL:  And it's a stark contrast for the students too.

Yes.

SPEAKER:  I've been a mentor in the ADA program for law students with disabilities.  And the first two students that I was assigned were people who had visible disabilities and who were also I can only describe them as academic overachievers.  So I think it was a mutually beneficial experience that I had with them, but they did not have any trouble in general.  One had to dicker with the bar examiners a little bit, but in general, they did not have any trouble getting the accommodations they needed and they excelled and went on to bigger and better things.

The third student for whom I was briefly a mentor was ADHD and my time with him was so brief, I'm not sure, but also may have been a late diagnosis.  He dropped out.

And the fourth is someone with ADD who was diagnosed actually during her first year in law school which she failed and is now repeating.  And she got the diagnosis, she got some accommodations, she's generally doing better, but on one test, one of her accommodations was to be able to take it in a separate room and they assigned her to a room where there was no heat.  So she didn't do well and appealed that and was turned down and got some sort of somewhat nasty response from the part of some of the people involved.

So the legal profession itself in its handling of disabilities is --

EVE HILL:  Well, I used to do these trainings about disability awareness and sensitivity, and I would do it for everybody.  And I found when I did it for lawyers, they were pretty resistant.  And when I did it for judges, no offense, they were the worst, because they thought I did this and you have to be the smartest person in order to be a lawyer.  It's very important that we only let in the smartest person.  And it was almost, well, people with learning disabilities shouldn't be lawyers.  Why don't they go do something elsewhere they're more qualified.  So that's part of the overlay.  So getting the people who are going to make the decisions about this to recognize it's discrimination and not just what needs to happen in order for people to be good lawyers is one big problem.

SPEAKER:  I'm sorry.  There's one other person for whom I was not formally a mentor, but became involved with when he had graduated.  He is visually impaired.  He struggled academically throughout law school but he did graduate and he did pass the bar exam.  He had had a summer job with a big law firm in Philadelphia, which is where I'm from, and they didn't make him an offer.  And when I talked to a person that I knew about that, the explanation that I got, and I'm really interested in people's reactions to this because I haven't handled any of these cases, the reaction was, well, yes, his work was okay but we were concerned that it would take him longer and that we wouldn't be able to bill his time so we didn't make him an offer.

EVE HILL:  Well, that sounds illegal to me.  Could you get him to say that in writing?

SPEAKER:  Probably not.

EVE HILL:  They're lawyers after all.  But the thing about the billable hour comes up all the time.  Oh, this person will have to work more hours and we'll have to cut back the number of hours that are billable.  And my argument, you know, I worked in a law firm and the guy next to me was terrible at writing and it took him forever and I was really good at writing.  But I couldn't make a speech and he could in five minutes.  We're all good at different stuff if we pay attention to having people do what they're good at, giving them the extra time to learn how to do the things they're not good at better will help everybody, with and without disabilities.  That's perspective is a tough nut to crack in the legal profession and probably others too.  You're supposed to be good at everything.

SPEAKER:  People in the legal profession, at least the traditional legal profession, are obsessed with how long it takes people to do things.  And that obviously can be an issue with many kinds of disabilities.  So I did not know whether that had of been litigated explicitly.

EVE HILL:  There was one case about law firms and disability, but I don't think it focused on that.  I'm not sure that we've litigated it.  I've argued about it a lot.  And I've argued that, you know, all those -- I keep saying this and I shouldn't, but all those old white guys at the top of the food chain in the law firms that are still using dictation and have a person transcribe everything, that's an accommodation compared to the rest of us who all type our own stuff.  But my perspective is always, if you would do this for your best attorney, do it for the attorney with the disability, because then you give them the opportunity to be your best attorney.  Sometimes that argument works and sometimes it doesn't.  And the lawyers are less afraid of getting sued than their clients are somehow.  I don't know.  We seem to feel a little more immune to anyone ever taking us on.  And the law students are very worried about raising any stink, particularly now because it's hard to get a job.  If you make it sound like you're not going to do as much work as fast as everyone else or you're going to be a problem in any way, and lawyers are smart enough not to say this is why we didn't hire you.  So there is some litigation about law but not as much as in other industries.

And the thing about people not knowing that they have particularly learning disability or mental illness until they hit law school or med school seems to me to be very common.  They didn't even know they were doing extra work until then, until you maxed everybody out.  I mean, half the people who get into law school have flipped out and feel like they're miserable failures anyway because they were all the smartest this their class and now they're average.  Now you've maxed them out and there aren't 25 hours in the day.  They were using 20 of them before and now they need 26 and they're just not there.  So it happens a lot and that's when you get a learning disability diagnosis or a mental illness diagnosis, and then the law firm or testing agencies or whoever can say, if you had a disability, you had it before now; you're just making it up to get ahead.  And it's true that they probably had it before but they were making up for it in other ways and didn't make that connection or didn't want to have that label.

SPEAKER:  Question because we're talking about the law firms.  That sort of switched my thinking to jobs as opposed to schools.  One of the issues I see in the workplace is once you make a claim, even though you're not supposed to retaliate, that sort of poisons the job.  I mean, it's hard I think for a lot of people to stay in the same job after they've gone and complained about it.  What do you see along these lines?  How do people handle that?

EVE HILL:  A lot of the employees that I work with are very hesitant to make a claim and really don't want to follow the official process.  I hear over and over again, well, I need this because of my disability but I don't really want to ask for it, I'm not asking, I'm just telling you that I need this because of my disability.  And the supervisor goes, either you ask for an accommodation and go through the process or I'm going to ignore everything you said, I don't know you have a disability.  And so people don't want to make waves and want to find other ways to informally get what they want.

SPEAKER:  But even if you -- I don't think asking for an accommodation poisons the well, but once you file an EEOC claim, I mean, and it takes a lot for somebody to make that decision.

EVE HILL:  Yeah.

SPEAKER:  So if that's the case, how much is not getting to court?  How much does not get a decision on just simply because people don't want to step out and make waves?

EVE HILL:  I don't know.  It's an interesting research topic.  I think that's interesting.  But I don't know the answers.  Do other people have feelings about that?

SPEAKER:  In the legal profession, there not only would be a stigma for suing -- it wouldn't just be for your employer.  Firm B wouldn't hire the guy whose firm sued firm A.  So I think in the legal profession, there's a tremendous stigma, and I'm sure in other professions as well.

EVE HILL:  They were talking about the miners the other day.  You would never be hired anywhere in the United States if you made a claim.

SPEAKER:  Certainly not within the federal government.

EVE HILL:  That's true.

SPEAKER:  I'm not an attorney.  I should say that right up front.

EVE HILL:  Yea.

SPEAKER:  And by the way, I have an EEOC filed charged claim.  At any rate, this regards moving away from defining disability and working towards more of a functional court matter.  But my question is, we have in the last 20 years come to medicalize everything in this country.  If you have bushy eyebrows, it's now a medical condition.  Because of that, we tend to change the DSM frequently to include or exclude various causes of medical conditions and disabilities, so how do those kinds of things affect definitions?

EVE HILL:  I think that's one of the big changes of the ADA Amendments Act.  It was very functional before.  You needed a diagnosis for an impairment, but now we're backing away from that.  One of the things the disability community said when we were doing the ADA, not me, I was too young, was that we wanted to get away from the doctors deciding whether we had disabilities or not.  And now we're kind of putting it back on the doctors again.  So I'm a little worried about that.  And particularly if people with disabilities are lower income and have less access to healthcare, which maybe healthcare reform will help address in a few years, but if you need a diagnosis, it may be harder for people with disabilities in particular to get one.  And learning disability diagnoses are expensive and other diagnoses are expensive as well.  So the more we put it on the doctors, the more we make it arguably more difficult for people with disabilities to get the diagnosis they need to get civil rights.

SPEAKER:  And the follow-up part of that, then, I'm curious about not only relying on the medical diagnoses, but the changes.  You used to be disabled because DSM said that, but now it doesn't say that anymore.  So those kinds of things.

EVE HILL:  Even I go really?  Once in a while.  A kid with oppositional parent disorder, means I hate my parents.  Now I'm sure it means more than that.  But my first reaction was, what?

SPEAKER:  And that changes after the age 18.  It becomes conduct disorder.  That's a bad one.

SPEAKER:  Is that criminal behavior?

SPEAKER:  Pretty much, yeah.

SPEAKER:  Really with respect to (inaudible) it happens that educational institutions, there are instances now where they're requiring not only that an individual come in and show proof of a disability but they have to have a doctor's diagnosis of not only the disability but what they need.

EVE HILL:  I argue about that all the time.

SPEAKER:  And it happens frequently, not only in the education arena but in employment too.  A lot of employers are requiring doctors to tell them what is right.

EVE HILL:  And the doctor doesn't know.

SPEAKER:  The doctor doesn't know how the hell a disabled person functions anyway.

EVE HILL:  I think these are all interesting issues.  As you're involved in these cases, I would love it if you would email me so I could share the information.  Any of you who are lawyers doing disability rights, join the association.  We help each other out.  Thank you very much.

(Applause.)

(Lunch.)

MARC MAURER:  If I may have your attention, please.  I know there is that chocolate cake there, and I'm sure you'll not neglect it.  The bakers have been counting on you.

It is an honor for me to introduce a person at this Jacobus tenBroek law symposium luncheon.  As I mentioned earlier, Jacobus tenBroek said the law applied to people with disabilities, and he wrote about that.  So we name this symposium after him.

Part of the process in having disability law become part of the land is to get the attention of people in positions where decisions are made that matter with respect to the law.  We have a person who has been sworn in as the assistant attorney general for the civil rights division at the United States Department of Justice.  He before this particular time in the Department of Justice served as the secretary of Maryland's Department of Labor, licensing, and regulation.  He was a member of the Montgomery County council and served for a time as the President of that council.

Earlier, he spent 12 years in federal public service, most of the time in the Department of Justice in the civil rights division.  Part of his tenure in the Department of Justice was as an assistant attorney general for civil rights under attorney general Janet Reno.

He has been special counsel to the late senator Edward Kennedy, and he was Senator Kennedy's adviser on civil rights, criminal justice, and constitutional issues.  He served as the director of the office for civil rights at the United States Department of Health and Human Services.  And he has spent a number of years as a professor of law.

I have been to the Department of Justice more than once.  I have represented blind people in the efforts of getting the attention of the Department of Justice.  In the recent time, the welcome has been warm, the recognition of the needs of individuals with disabilities has been easier to have understood.  The understanding of the kinds of work that we are trying to do has had depth, which sometimes I have not found.  With all of this in mind, I ask you to welcome assistant attorney general Thomas Perez.

(Applause.)

THOMAS PEREZ:  Thank you for that kind introduction.  I've always had respect for you, Marc, and it grew when I asked you your budget when you got here and told me it was 2 million and now it's 22 million.  I know a governor who might be interested in your services on the side during an election year.

(Laughter.)

Sorry.  Old loyalties die hard.

It's great to be here.  There are so many old friends in this room, I feel like if I looked in the dictionary under serial activists, I would see many photographs of one of my best students I ever had.  I see Rachel London in the back.

(Applause.)

The wonderful law firm of Brown, Goldstein, and levy, who have done so much for people with disabilities.  It's great it see them on the national level.  My good friend Andy Imparato who has done so much for people with disabilities across this country.  So Andy, welcome to Maryland and thank you for coming up here.

(Applause.)

And I want to introduce two of my colleagues at the Department of Justice.  Sam, our principal deputy.

(Applause.)

And Mazen, one of my counsel as well.  Just raise your hand and they'll know where you are.

(Applause.)

I'm a big believer in the following philosophy.  I like to hire people who are far -- hey, look, Mark.  Mark and I taught in the clinics together at Maryland law school.  Welcome and thank you for your constant mentoring of law students and tomorrow's activists.

(Applause.)

I'm a big believer in the notion that the best way to get things done is to hire the right people, and this is not hard to accomplish.  I'm a bigger believer in hiring people who are far smarter than me.  And Sam and Mazen have really spearheaded a powerful agenda and we've done a lot that we are very, very proud of but we have a lot more to do.  I am very blessed to have as our principal deputy AAG Sam and Mazen doing so much work.  So again, thanks for having me here.

I love the fact that you call this the Jacobus tenBroek symposium and we're in the Jernigan building.  Those are truly two heavyweights in the civil rights movement.  They were not simply, in my judgment, leaders of people who were blind.  They were civil rights leaders.  They may have had a vision impairment --

(Applause.)

 -- but they certainly had a clear vision, in my mind, about empowering people with disabilities.  They were civil rights leaders because their dedication to the rights of individuals who are blind had a profound impact not only on the way those individuals perceived them receives or the way those of us who are not blind perceive them.  Their work also helped us change the way we all perceive ourselves and our abilities and how we think about disability.  I always think about the abilities side of disabilities thanks to people like them and thanks to people like you.

Professor tenBroek wrote extensively about the fundamental right of people with disabilities to live in the world.  In one of his most memorable speeches, Dr. Jernigan talked about blindness being a characteristic and not a, quote/unquote, handicap, which was a revolutionary concept at the time, as you know.

I used to teach a civil rights clinic at Maryland law school.  First thing I used to do day one was write a word on the board.  "discrimination." Now I would say, tell me, what's the first thing that comes to your mind.  It would always be Dr. King, Brown versus Board of Education, racial profiling, the glass ceiling.  And indeed in the civil rights division, we spent a lot of time and will continue appropriately to spend a lot of time ensuring that the legacy of racial discrimination, that the hard work of Dr. King's disciples and so many people across this country, whether Birmingham, Alabama, or North Carolina, we will always honor their memory.

(Applause.)

But we must also recognize that civil rights is a very, very broad concept, and that is what we are all about in the civil rights division, because there were so many other people who are perhaps less known, so many other causes that were less known.  Groups that had to claw their way from under the weight of immoral laws and misguided social morays, women spending decades fighting for the right to vote, facing ridicule and imprisonment.  Today we fight hard for the rights of our LGBT brothers and sisters, recognizing that they must have equal opportunity to succeed.  So many challenges, and I was so proud of the hate crimes bill that the President signed last fall.

(Applause.)

People like Andy who were part of that movement, because he recognizes that we are all in this together.  Civil rights is indeed about coalition building.  And I remember when I went to the Department of Health and Human Services, you would see the bust of Hubert Humphrey who said the moral test of our strength as a nation is how we treat those in the dawn of life, our children, how we treat those in the twilight of life, the elderly, and how we treat those in the shadows of life.  And my friend, too many people with disabilities are living in the shadows of life.  I am here to tell you that the civil rights division is open for business and we will work side by side with you and others to ensure that individuals with disabilities are empowered in a broad array of ways so that the promise of equal opportunity for everyone can be a promise realized in your community and our communities.

(Applause.)

As you know, we're about to celebrate the 20th anniversary of the ADA.  What an absolutely remarkable accomplishment.  I might not have accepted this invitation had I known that your morning speaker was going to be Tony Coelho, because that is really not fair.  It's impossible to follow a speaker of his magnitude, and Tony and so many others, including my former boss, Senator Kennedy, ushered in the passage of the ADA which literally opened up millions of doors for people with disabilities.  As the head of the civil rights division, I have the honor of leading the effort to ensure that the ADA is given meaning.  It really has as we reflect on 20 years of the ADA.  It has revolutionized the way that society thinks about people with disabilities, and it has revolutionized the way that people with disabilities live in our community.  We have undeniably made remarkable progress, thanks to serial activists like you in this room and across the nation.  But we must also be honest with ourselves.  While we have indeed made a lot of progress, we indeed have a lot of unfinished business.  As Senator Kennedy used to say, civil rights remains the unfinished business of America, and disability rights remains a big part of that unfinished business of civil rights, because we still see every single day barriers old and new confronting people with disabilities, and we must, again, address those barriers, and that is why the civil rights division is, indeed, open for business.  That is why we are feverishly working on the new ADA regulations and expect to have them ready for publication in the very near future.

We also recognize that modern technologies, and we were talking about this at lunchtime, how years ago very recently, it was very difficult for people who were blind to read a newspaper.  But as a result of your advocacy here and the work you've done, we've been able to use technology as an ally so that people can now have access to those critical media.

We recognize, though, that modern technologies can continue to pose significant challenge, and we must remain vigilant to ensure that these new technologies are our friend and they don't leave us behind.  And that's why I want to say thank you to Dan Goldstein for his work bringing the issue of the kindle to our attention.  I'm very proud of the work that we did reaching agreements with five universities, Princeton -- is Princeton accredited?

(Laughter.)

The University of Arizona, Case Western, and Reed College.  Those institutions have agreed not to use inaccessible electronic readers, and we will continue to make sure other institutions follow.

(Applause.)

We continue to work with our friends at the Department of Education on guidance so that we can take these cases and use them to spread the word to general counsels across this nation so that those can be the example that other facilities and universities can follow.

But many of the technologies, from websites to cell phones to ticket kiosks, to TV set up devices are either in whole or in part not accessible to people with disabilities.  Though we have seen some voluntary efforts in compliance, far too many companies have chosen to forego to follow what I believe is a profitable venture.  That's the message that we are seeking to impart.

So I want to thank Dan and others for bringing these matters to our attention and NFB for your continued vigilance in this area.

Let me also reiterate something.  It has been the position of the Department of Justice since at least 1996 that Title III of the ADA applies to websites, and so we intend to issue regulations under our Title III authority in this regard to help companies comply with their obligations to provide equal access.

(Applause.)

Once again, I believe that market forces will assist the legal forces at work here, because companies that do not consider accessibility in their website or product development are going to regret that decision, because they will be left behind, in my judgment, and we will use every legal tool in our disposal to ensure that there is equal access to these technologies.

Now, I don't simply want to focus on the issue of technology, because we have a wide array of things going on in the civil rights division to empower individuals with disabilities.  Under Sam's leadership, we have been working feverishly to address the illegal but all too common practice of segregating people with disabilities in institutions.  Sam and I traveled recently to Georgia to meet with the governor to talk about the Olmstead case, because as you know, in 1999, the Supreme Court ruled that the unnecessary institutionalization of people with disabilities is a form of discrimination under the Americans with Disabilities Act.  And yet ten years later, we did not see sufficient progress.  And that is why we traveled down to Georgia.  That is why we will continue to travel to every other state that we need to travel to.  That's why we filed a lawsuit against Arkansas.  That's why we filed an amicus brief up in Connecticut.  That's why we're involved in New York state.  We will be involved in every state that is necessary to ensure that people with disabilities who want to live in community based settings will be able to do that.  Because Dr. TenBroek in his article, the right to live in the world, he asked the following question:  Are persons after all not to be persons that they are physically disabled?  Are members of the community to be robbed of their rights to live in the community?  Their certificates canceled upon development or discovery of disability?

Well, as long as we're here, I can assure you that we will work our level best to ensure that we give meaning to the Olmstead decision, and that is why --

(Applause.)

-- the old paradigm used to be, is the facility safe.  That's a critically important question to ask.  But under Sam's leadership, we are now asking two questions when we look at facilities.  One, are there people in this facility who shouldn't be in this facility and who could live in community based settings with the proper supports?  That's question number one.  And question number two is, of the people who can't, can we make those facilities safe and what can we do?  Those are two questions that we will always ask.  It's a two step, not a one step, and that is what we will do as we seek to enforce the ADA in this context.

We're also working to combat discrimination by public entities in the zoning context.  We have a lawsuit pending here in the city of Baltimore.  One of the finest lawyers in the city of Baltimore is in this room.  I'm confident we'll continue to work together with Suzanne and George Nelson, but regrettably we've had cases across the country involving zoning decisions that we believe have a discriminatory impact on the ability to establish community based residency for people with disabilities.

We're also working on project civic access, dealing with all aspects of civic life, including courthouses, health departments, libraries, parks, theaters, stadiums, sidewalks, emergency shelters, voting, emergency preparedness, and effective communications, especially in law enforcement and 911 services.

I was in Alabama last week and I met with the disability rights advocates there.  He was told to leave city hall when he went to file a complaint because he was in a wheelchair and the building was inaccessible.  We recently settled a case in the transportation context in Jackson, Mississippi, relating to the failure to provide public transit system that is accessible and to make their paratransit systems fully compliant with their obligations under the ADA.  They say not only do busses have wheelchair lifts, but drivers have to call out stops for people who are blind.  This is particularly critical because it ensures that the plaintiffs in that case, teachers who were blind, have accessible transportation to their place of work, the Mississippi school for the blind.  So we were very happy to be involved in that case.  The lawyers in that case worked remarkably to forge that settlement.

It is wonderful to be back among the career staff in the civil rights division.  I don't need to tell you, there were a lean eight years, but I'm not here to talk about that.  I am here to pay tribute to the lawyers who stuck it out and are doing remarkable work.  We have been able to pick up the pace in so many different ways that I am just remarkably honored to be in this area.

One way in which we are picking up the pace in the disability rights context is to make sure that housing is accessible.  As you know, the fair housing act and the ADA have specific accessibility mandates, and yet far too many developers continue to forego their obligations, either knowingly or out of ignorance of the law, to make their developments compliant with the Fair Housing Act and the ADA.  I have a little bit of impatience when people tell me, I didn't know about this.  Well, it's only been around for 20 years.  It's really hard to plead ignorance when you have something that's been around that long.  But that's precisely what we had.  We settled the case.  Most recently in Iowa and in Tennessee, in both cases we insisted the developers fix the properties but also pay compensation to the people with disabilities who sought to live in the developments as well as civil money penalties to the United States.  We've also embarked on a very extensive outreach program to educate developers and architects about their obligations.  I personally spoke to a group of architects a couple months ago in Kansas City, and we will continue to emphasize outreach, education, and enforcement in order to bring compliance in this area.

In addition to housing, access to hospitals, as you know, is a critical need for all individuals and also individuals with disabilities.  The landmark health reform bill signed last month by President Obama will ensure and I am so thrilled about this that so many people with preexisting conditions will get the coverage to which they're entitled.  But you know what?  It's wonderful to have the coverage, but if you have a hospital that's inaccessible, when you need the coverage, what's the point?  That is why we must work hand in hand to ensure accessibility in hospitals.  This issue is a top priority and we will soon be releasing guidance on the issue of accessible medical equipment.  Needless to say, if you're doing the math here and keeping score at home, there are a lot of regulatory issues that we are working on as we speak.

But it's important also to talk about the abysmal unemployment rate for people with disabilities.  The secretary of the Department of Disabilities in Maryland, Cathy Raggio, she is a wonderful person who has really put remarkable focus on this issue in the state of Maryland.  She has educated me so much about this issue.  And we must ensure that we continue to make efforts in this, and the agreement in Jackson is an agreement that will help people who are employed to remain employed, and it's so critically important.

If you want to be employed, you have to have the educational foundation.  And so we will continue to work to ensure that children with disabilities not only have access to the free education but it is the appropriate education to meet their needs as required by the IDEA.  And we will work to ensure that they are not shut out of private schools and facilities.  We're currently working on a case against the Nobel learning communities which runs more than 180 daycare facilities, preschools, and elementary schools in 15 states but refuses to admit children with developmental disabilities and disenrolls children who are found to be in the autism spectrum.  We will fight that case hard and we will continue to work to ensure that those children with disabilities have the opportunity to get the educational foundation that is truly the great equalizer in America.

(Applause.)

We have a long list of things going on here and I've just begun.  But we're continuing to work hard on so many different cases.  But we also have to work equally hard on the continuing and ongoing process of altering attitudes, because attitudes have altered on a very real level but many attitudes need to continue to evolve.  That's a job for us.  That's a job for you.  That's a job for everyone in this room and then some.  And that's why it's so important for us to make sure that we continue to educate people, to show through our actions, through our hiring processes, through our hiring decisions, that we respect the basic value that we're going to judge people by the content of their character and not any other irrelevant characteristic.

We've also been involved in a lot of other cases, because people have asked me recently, why do we need a civil rights division?  I swear to God.  I thought they were joking.  I was asked that the first day on the job.  I've been asked that on talk shows.  We're in this post racial America.  My reaction is, come spend a day in the life of the civil rights division.  Let's talk about the parents who tried to go to an RV park.  They had adopted a child who was HIV positive, and the father was getting treatment for a very serious ailment and they got enough money to go to an RV park, and when the RV park in Alabama found out that their son was HIV positive, they told them to get out of there.  That's America in the year 2009.  These are the cases coming across the system.

I've said many times, I wish I was the Maytag repairman.  Just sitting around waiting for the phone to ring.  I'll tell you, my friends, I'm actually the Toyota mechanic.

(Laughter.)

(Applause.)

You know, these are real cases.  We have to fight for a deaf social worker's right to be hired to do a job she's eminently qualified for because the government employer doesn't want to accommodate her with a part-time interpreter.  We're constantly reminded that we've made a lot of progress but we have a long way to go.  We had a case against an attorney in Colorado, he refused to allow a woman with a service dog into his office.  This is a real case involving a lawyer.  I can't make this stuff up.

(Laughter.)

I really can't.  These are the cases that we're dealing with.  I mean, two cases in North Carolina involving the issue of allowing individuals who have been placed in community settings to stay there because one of the challenges we're confronting in tough budget times is that states are using budget woes to reinstitutionalize people.  Our statement is just the opposite.  If you want to be cost effective, move people into communities, because the dollars are very clear, it's much cheaper than the $260,000 per year annual cost per resident that is currently in place in the one state institution in Alabama.  That's a lot of money.  Even by Bob Dole's standards.  So we need to recognize that we continue to have these challenges and we will continue regardless of the face of the issue to be that voice for people who are living in the shadows.  That's why I love this job.  We have a president who cares deeply about civil rights.  It was the only sub cabinet agency mentioned in the state of the union.  I would clap for this president.

(Applause.)

We have an attorney general who has called our division the crown jewel of the Department of Justice.  We are indeed the conscience of the department, the conscience of the nation in a very real regard, and we will continue through our enforcement of a wide array of laws to give meaning to the notion of equal justice and equal opportunity.  We should embrace the challenge, and I love reading the words of so many people who have come before us, but Professor tenBroek, who wrote that we embrace that challenge and embrace the concept that he promoted, that the policy of the law should be by negative ban and positive fostering to permit, enable, and encourage men and women to be a part of their communities to the full extent of their physical capacities.  That is what our work is all about.  This is not just a legal imperative.  It's a moral imperative.  It's an obligation we embrace and a job we will continue to do as long as necessary.

So thanks for having me.  And thank you for your leadership.

(Applause.)

MARC MAURER:  We have five minutes for questions although he's supposed to be back in Washington by 2:00.  So if you have a question, shout it out.

THOMAS PEREZ:  Yes, Andy?

ANDREW IMPARATO:  I have a comment and a question.  I know the Supreme Court wants you to ask the question, can people be appropriately cared for in the community.  I don't think you need to spend a lot of time on that question.  The question is, what kind of supports are we willing to provide to support their choice to live in the community if that's what they choose to do.  That to me was an overly medicalized standard that the Supreme Court announced that I encourage you to push back on because it should be an easy question.

THOMAS PEREZ:  The decision talks about treatment professionals.  One of the things we're finding is that there hasn't even been any sort of analysis done.  So the basic framework that's been set out in the opinion hasn't been followed.  So we looked to that opinion for that guidance, and I certainly agree, many of the cases that we're dealing with, the state is not contesting the contention on our part that a substantial subset of their institutionalized population can live in the community.  They just haven't done it and they haven't built the community capacity, and frankly there's not the political will in a lot of states to do this.  It's a forgotten population, and that saddens me.  That's our job.

ANDREW IMPARATO:  And a quick question.  I know you know ADAPT and other groups have expressed concerns about expanding Medicaid will make it that much more of a target.  I'm just wondering if you've thought about what the department can do using Olmstead to try to push back on the part of the states to cut on the optional services.

THOMAS PEREZ:  I guess I would say stay tuned because we have a few cases at work and I think you'll find -- I'm hopeful that we'll find good templates and then export them elsewhere.

MARC MAURER:  I notice that Mazen is a blind lawyer.  I understand that the department is contemplating assisting with recognition of disability capacity by employing people who have other disabilities, and I congratulate you and commend you for that.

(Applause.)

THOMAS PEREZ:  Simple outgrowth of my philosophy that you hire the most qualified people, plain and simple.

AUDIENCE:  How many people with disabilities are employed by you, in your department?

THOMAS PEREZ:  I don't know the answer to that question.  I can only talk about, in the front office, we have about 15 staff.  Mazen you met is a person with a disability in the front office.  Department wide, I don't know the data, but I will say the following.  It's not enough.  And I have met with people in our office of justice management who they're the personnel folks.  I've met with affinity groups who are working on this issue.  I've met with the attorney general himself more than once to talk about this issue, because he has a host of concerns.  He wants to build a workforce that is a model workforce that is the most qualified people that reflects the diversity of the communities we're trying to serve, and we are embarking on a number of very aggressive steps to reach that end.  But the short answer is, not nearly enough.

AUDIENCE:  Well, I'm an AmeriCorps Vista volunteer and I'll be available in September.

(Laughter.)

THOMAS PEREZ:  There you go.  USA jobs.

I apologize for having to run, but I do have a meeting with the associate attorney general.  One more question.

AUDIENCE:  I have a disability but I have a higher ed construction industry.  Individually, I have been going around to different organizations in construction firms about the accessibility to a department, whether it be physical or mental, about accessibility to the establishments.

THOMAS PEREZ:  If you could give me your card, I will have our disability rights section and our housing section have a very robust program of outreach, but my philosophy is you can never do enough outreach.  So I would love to get your card and put somebody in touch with you.

AUDIENCE:  Okay.

THOMAS PEREZ:  Thank you again for your time and thank you again for your leadership.

(Applause.)

MARC MAURER:  Thank you very much.  It has been great to have you come to our law symposium.  You have certainly given us food for thought and a lot of excitement about the prospect.  In the years to come as we find things that need attention, we'll let you know.  Thank you so much.  

Enjoy your cake, and we'll see you in the meetings this afternoon.

(Break.)

After the symposium, you are welcome to come to the reception.

At the end of this particular session, we are moving into workshops again.  Those workshops will have drinks and snacks available in them.  You are encouraged to move from this session to that session with some speed so that we can get all the work in in those sessions.

We start this afternoon with education.  Education is essential for full participation, and it is a complex area in which the law is also moderately complex.

We have two people to present.  Mark Weber is Vincent dePaul professor of law.  He is the author the "Disability Harassment:  Understanding Disability Law." He is the coauthor of "Special education law:  Cases and materials."

He frequently speaks on disability law issues at national and international programs and is active in community service and legislative initiatives on disability matters.

We also have Leslie Margolis, who has been a managing attorney at the Maryland disability law center since 1985.  As an expert in special education and representation of abused and neglected foster children with disabilities, she has individual and systemic litigation expertise.  She frequently trains parents and professionals and is a member of numerous boards and committees, including the epilepsy foundation of America and the council of parent attorneys and advocates.

She reminded me that she has worked with our national organization of parents of blind children for a number of years.

To begin, here is Professor Weber.

(Applause.)

MARK WEBER:  Well, thanks very much for having me.  Thanks to Dr. Maurer and Lou Ann Blake and the other organizers of the conference.  One of the things that is particularly encouraging is to have education play a role in the discussions about disability law and disability rights, because if people don't have the education they need, it's hard to take your place in society.  It's hard to be someone who is able to have an active role in society.  I think as we've seen the economy evolve over the years, it does seem there are fewer and fewer positions for people who do not have educational achievements, educational credentials, the sorts of things that education provide.

Leslie and I have conspired more or less to talk a bit on what we perceive as the upcoming future to be expected I guess issues in education law with respect to kids with disabilities.  In light of the reauthorization of the Individuals with Disabilities Education Act that is coming up as well as the reauthorization of things like the No Child Left Behind act that's really upon us at the moment, the informal working title that I've had for the talk that was a little bit more pithy and direct is issues of quality and equality.  So both of those considerations, both better, more intense, more effective services, and services that will enable kids to be equal, to really take a role of full inclusion in the society as they grow into adulthood.

What we would like to do is kind of recognize the fact that special education law has been, believe it or not, I think quite successful as far as social initiatives go and recognize that.  We always complain about special education law because we see it in action and we know things that are wrong about it, but, in fact, it has achieved remarkable things for a whole lot of kids.  That being said, of course, the fact is that there are a lot of remaining problems as well, and we'll try to address some of those.

In particular, what I will be talking about are lingering and I think quite pervasive concerns having to do with kids' entitlement to services, the topic of eligibility or qualification under IDEA.  I also want to address what I view as the plain and simple issue of achievement, quality of services, and making sure that kids with disabilities are able to hold their own in integrated classrooms.

Leslie will be focusing on least restrictive environment issues, including not only that topic in itself but also matters such as exit exams and disciplinary topics as well.

Let me return just for a second to why it is that I'm at least applauding the achievements of special education law.  The fact is, in 1975, which at least some of us can still remember that year, you did have one and three quarter million kids out of school, period, simply because they had disabilities.  You had roughly 8 million kids who were thought to have had disabilities at that time.  No more than 4 million who were getting services that could be described as anything like adequate.  And a whole lot of kids were excluded, you know, sometimes because the parents were simply told there was no program.  But often they would go to school and last a few years and get expelled for being unmanageable or not complying.

After that, there was nothing.  Parents banded together for self help.  Some of the organizations that a number of us worked with that are now community rehabilitation organizations started out as schools for kids who were excluded from the public schools.  That is a phenomenon that doesn't happen now, and I think we do need to recognize that, however much we may complain about what happens in its stead.

But of course the fact is that as you do make achievements of getting kids into school and doing better with them, and we are doing better.  The dropout rate has declined by 17% in the last 20 years or so.  The fact is, expectations tend to go up.

The other thing that I think is happening that both Leslie and I recognize and I think most advocates in the special ed arena recognize as well is that there is some backsliding, some slippage going on.  I perceive it very directly in the topic of eligibility where school districts are trying everything they can to keep kids from being designated as being special education eligible kids, which, you know, they're saying well of course we don't want to stigmatize kids or label them.  It sounds great, but the fact is that then there is no enforceable entitlement to appropriate services, which I think is a serious problem.

So let me, then, address directly this topic of eligibility and quality of services.  You'll notice that among the things that Leslie and I have not chosen to address are some of the more obvious things maybe like procedural rights.  Those might very welcome up in reauthorization, but we determined we didn't have too much new to say about them, or even trying to make a frontal assault on the main case on appropriate education, which is the Rowley case.  I don't think that's a winning strategy.  I think I would prefer to focus on things that are more achievable.

And I think eligibility is either an issue either by legislative or by litigation, we might be able to not only stop what I think is some quite improper action by school districts, but also maybe to make some strides.

What's happening with regard to that topic?  Well, the first thing that people are of course aware of but that maybe needs to be highlighted a bit is that learning disabilities as a topic has come under the full bore of would be reformers.  And they've got a point.  The number of kids designated as having learning disabilities increased 283% from 1976 to 1986, which is partly because mild retardation disappeared as a category, but it's still rather alarming.  There are also of course serious doubts about the usefulness of IQ testing and the fact that kids' scores tend to vary traumatically.  And there are also dramatic variations in the percentage of kids designated as LD from state to state, all of which give rise to a lot of well justified skepticism about who has LD and is designated for that.

What's been the solution?  Well, we can see the special ed folks light up here perhaps.  RTI, does that term ring a bell?  It's response to intervention, which is the new buzz word.  RTI came out in about 2002.  It was enshrined in a fair amount of the regulatory history of the 2004 amendments to IDEA.  The idea is kind of simple.  If you have a kid struggling in learning, what you do is you subject that child to of more intensive intervention.  So either a smaller group or more hours or just different kinds of educational methods.  If the child responds to that, you say great and then you either try to maintain those things or you reintegrate the kid into whatever else the class is doing and you just watch and see that that works out okay.  If that doesn't work, you try another tier or level of intervention.  If that doesn't work, you try yet another one, and it keeps on going.  Oddly enough, if the kid then at the end is incorrigible, then the kid is finally designated as being LD and I don't know what you do at that point.  There's no clearance.

But the idea is that that will in some way avoid the problem of the instructional casualty, the kid who just is not taught well and simply doesn't respond because of that.  And I think there is some logic to that.

The drawbacks to it, which I think are quite serious and have not fully been recognized, are that first, nobody really has much in the way of good data to show that it works for much of anything except reading decoding and for kids who are above say about second grade.  Now, people are collecting data right and left on this, and it could be that other more useful studies will come out.  But at the moment, if all that we're going to have to determine learning disability is this method, it's really quite unproven and it's quite unclear how it's going to work when it's implemented at scale.  I know in Illinois where I'm from, it's being implemented at great scale.  The fact is, a lot fewer kids are being designated.  If they're getting good instruction out of it, more power to them.  The concern I have is, yeah, but if you don't get designated as LD and have the legal entitlement to education, then the parents don't get notice or any of the other things that enable parents to assert rights.  And crucially, if you don't have that designation, you don't get the discipline protections that IDEA provides.  And those I think are quite serious concerns, to the point where I think parents often would be wise to demand evaluations even in the course of RTI.  Or we should be perhaps thinking about strategies to litigate for more effective direct nation of eligibility when RTI is being used.

So that's one cluster of things dealing with eligibility.  Let me mention a couple of others.  Another one that's quite prominent and of great concern to a lot of folks is the fact that there are serious racial disparities with respect to identification with regard to disability.  The statistics that the Department of Education has indicate that there is a three times more likely chance that a child who is African-American will be designated as having mental retardation than any other child.  The ratio is 2.3 for emotional disturbance.  There are some ethnic disparities as well with respect to Latino kids although they're much more scattered.  But that's a matter of real concern.  Not only does it mean that there is this greatly disproportional education, but also those kids, then, particularly African-American kids who are designated as MR, wind up being in segregated settings to a much greater degree than other kids even with disabilities.  And once you're in that system, it's hard for the expectations ever to move up to put you at the point where people will think, well, this kid ought to be at grade level.  No, of court not, he's in a mental retardation classroom.  Those kinds of attitudes are hard to overcome.

There is no I think easy or simple solution to this one in my opinion.  There's a Blunt case going on currently in Pennsylvania, trying to challenge the overdesignation.  I've not seen litigation strategies work out terribly well in this situation.

My good friend Rob who teaches in New Orleans actually proposes that we should revise the definition of eligibility for special education to make it harder for kids to be considered eligible.  I'm skeptical.  I think that there are some countervailing concerns.  The fact is, of course, if somebody is having difficulty in regular education programming, I would prefer to see the kid get services and have an entitlement to services.  I think that particularly African-American kids who evidence seems to show are disproportionately singled out for school discipline, are particularly in need of protections found in IDEA.

On the other hand, I do think that the separation of kids with the designation really is what's unconscionable.  That's where the attention should be drawn, but I think it is a serious problem and if it were able to be addressed in reauthorization, I would be the first in line to support that.

Let me mention a third problem with respect to identification and then turn to quality of services.  The third thing that I wanted to mention, I don't know if this is a problem or an opportunity or what's the line from Emmanuel, don't ever let a crisis go to waste?  It's maybe both of those.  But as you all know, the amendments act for the ADA went into effect January 1st of 2009.  It of course does traumatically expand the protections of 504 and ADA not only to include impairments that are mitigated but also to include those that are episodic or in remission but would be a disability if they were active.

Also includes major bodily functions.  You know, the immune system, the respiratory system, all as major life activities.  So if you've got any child with an impairment of those things and can be deemed as something that has a significant impact on these functions, the kid is eligible under section 504 and ADA.  That's a big deal, not to quote Joe Biden.  A lot of kids are covered.

All of us who spend all that time digging through IDEA, we have to start digging through section 504 and trying to insert the rights of the kids who are section 504 eligible.  Those of us who have tried to deal with that at all know there are schools that create 504 plans.  It usually means a little bit of extra time on tests, maybe preferential seating in the classroom.  The limits of that envelope I think need to be pushed.  There is stuff in the regulations that is pushable.  The regulations provide that the child is entitled to free appropriate education under section 504.  One way of meeting that is under IDEA.  Mostly the courts have used it to say, if he lost under IDEA, he will lose under 504.  But we need to push the limits of what free and public education means too.

What's more, the regulations provide for procedural rights though they're happily vague on that issue.  

Finally, one of the original cases on discipline for kids with disabilities is the S-1 versus Turlington case back in the '80s.  It said under section 504 you have a right not to be excluded because of conduct that's a manifestation of your ability.  That's huge and you know it's not even limited by the stuff that came in in '97 and '04 in the IDEA.

I've gone on and on about eligibility.  Let me mention a word or two about what I perceive as the quality or lag in achievement kinds of issues.  I mentioned I think special ed law has been a success.  But there's a whole lot that needs to be done.  There are statistics that go right and left on this.  The kids who do best in special ed appear to be kids who simply have either visual or hearing impairments.  But even of those kids, 70% of kids with visual impairments are you at or above grade level.  83% of kids with hearing impairments are at or above.  It tails down rapidly for other categories of disability after that.  In reading and math, about one in eight kids are at grade level.  There's double the rate of grade retention for kids with disabilities.  A report came out recently that there's a much higher rate of corporate punishment for kids with disabilities than other kids.

The point I'm trying to emphasize here is, except perhaps for a few small number of kids, there's no reason why kids should not be at grade level.  They ought to be at grade level.  If a child simply has a visual impairment or something, they should be at great level.

What's the solution?  You could fount a frontal attack on that Rowley case.  Didn't work before.  I'm pessimistic on that one.  Are there other possible solutions?  Yeah, I think maybe.  Let me just mention a couple and you can consider them or not as you may be.  One of them, you know, NCLB is up for reauthorization, and there is some movement afoot either to try to exclude kids with disabilities from the counting of whether the school is making progress, or to at least in some way change the evaluation so they're evaluated under their IEP, not their grade level.  I think that's a bad idea.  Wealth is the primary determinant of success.  But the fact is, kids should be reading and doing math at grade level.  If testing is the only way to do that, then it has to be done.  And you have to have some realizations in school districts that don't have kids achieving at grade level.

There are statistics indicating there's been some achievement success touring the period of NCLB.

Okay.  I'll have to talk fast.  Two strategies we might want to think about would be dealing with the peer review research part of the IDEA statute and regulations.  Checkered history so far, but there's a case worth looking into, and particularly LRE, the part that says you're entitled to services to achieve in the mainstream as a method of actually getting quality and intensity of services.

So thank you all.

(Applause.)

LESLIE MARGOLIS:  Thank you.  I also want to thank the organizers.

I didn't come up with a title for my talk, but I guess given what Mark said about how things are better, I would say the title of my talk would be "Yes, they're better but..."

I'm going to start by telling you about Cindy and Samuel, two students.  Cindy is a very hardworking eager to learn tenth grade student.  She happens to have CP, a vision impairment, and learning disabilities.  She spent her preschool year at her neighborhood school which after that year said, oh, my God, you can't stay here, you are way too disabled to be in a regular education school and they pushed her to the school for the blind where she could suddenly have a very functional life skills curriculum, not an academic one, and didn't even have a teacher in her class so they had two classes combined with an aid teaching.  Her parents weren't happy with this, so over the course of the next year, she was transitioned back to her neighborhood school which was not so happy to see her come back, but to their credit, they worked to have her included and ever since first grade, she has been fully included quite successfully.

She is working below grade level but is on track to get a diploma.  She gets many accommodations.  She takes modified assessments under the NCLB assessments.  She will take modified end of course exit exams in our state.  And she receives a lot of accommodations and supports including a lot of assistive technology, reduced workload, peer tutors, a one to one aid, all of which have made her education very successful.  Not to say that there haven't been bumps in the road, but she's doing well and is on track to hopefully get a diploma.  She has enriched the lives of her school community.  She's well liked by her peers and teachers, and her life has been enriched by her inclusion.

At the time that I represented him, Samuel was 12 years old.  He has autism.  He does not have enough language to be able to express how he feels, so he expresses how he feels by engaging in some pretty difficult behaviors.  He was placed in a functional life skills class in a regular elementary school.  He had a lot of behavior outbursts at school which resulted in frequent use of restraint and placement in what the school called its "support room" where he was supposed to stand with his hands against a wall to calm down and then be returned to his class.

Often he was restrained for several times during the same day.  Often he sustained bruises and scratches as a result of the restraints.  When his behavior escalated, he began to be suspended.  Then when they didn't know what to do, the school began to put him on a half day schedule.

The team was well intentioned.  Teachers and school staff cared about him, they just simply had no idea what to do with him and no idea how to address his behavior.  Ultimately, he was recommended for a private placement at public expense.  In the interim, he moved to another public school where the staff were able to meet his behavioral needs and he's been successfully maintained there.

I tell you these stories because what we know is the IDEA, enacted 35 years ago, has made a huge difference for students.  I think Cindy tells us how far we've come and in many ways exemplifies the fulfillment of that statute.  Samuel tells us how far we still have to go.

Mark has made reference to the whole testing process.  I will talk about that a little bit later.  I think we have moved a good deal forward from the days when school system said, we aren't going to serve you because you're too disabled.  In a 1989 David versus Rochester case says all means all and all children need to be served no matter how significant the disability.  That idea is still floating around.  Because of all the No Child Left Behind testing, and there are benefits because of that, there has been a mania after signing kids to categories and moving children to alternate testing standards.  When that happens, there is an attempt to avoid accountability.  The message sent is this underlying notion that they don't have to be accountable because children can't learn.

And what Mark just referred to about changing the accountability standards under No Child Left Behind and linking them to IEP process is that message, that if you can hold school systems accountable, their IEP standards rather than the academic standards, it sends a message that school cysts don't have to teach kids the same thing because they don't learn the same way and because it's not fair to hold school systems accountable for them. 

So we have made a lot of progress but not enough.  I think at outside of the reauthorizations, it's important to revisit current issues that we face and also some of the issues as we move forward.

I think we all know that one of the basic tenets of the IDEA is placement in the least restrictive environment.  Children with disabilities have the right to be educated to the extent appropriate as students without disabilities and to participate and to make progress in the general education curriculum.  I will spare you all the law.

Pro inclusion advocates have criticized from the beginning the IDEA's requirement that there be a continuum of services from general education placement to placement in private special education schools, residential treatment centers, and of course home and hospital teaching.

Anti-inclusion advocates criticize the focus of inclusion advocates on the general he'd part of the continuum.  Really what we have are systemic barriers that push us to both ends of the continuum, but we know many students end up segregated because of barriers such as the nature of the disability.  We know that kids end up placed based on their race and ethnicity.  The factors used are clearly illegal.  One of the things that comes up when reauthorization comes up is ought there still be a continuum.  I won't answer that.

The whole issue of access and participation in the general education curriculum is one that bears some thinking about.  When the law says make progress in the general education curriculum, the whole question of what does mean to be involved in.  To make progress in throws us back to what's progress, how much progress?  Really requires the access, get your foot in the door, basic floor of opportunity  I think a lot of us thought when No Child Left Behind passed that that basic floor was now higher.  But courts have not addressed that.

No Child Left Behind are poisoned words.  What is the standard?  Is Rowley dead?  Is it still alive?  No one knows.  Reauthorization is an opportunity to possibly revisit this.

What is access to the general curriculum?  What does that mean for students who are not in general education classrooms?  Under IDEA, all students have a right to participate.  There is a requirement that curriculum be differentiated for kids.  What does that mean?  There's the whole issue of how teachers do that.  So if Cindy is reading Black Beauty, she is reading Black Beauty.  She may be listening to it on CD.  She may have assistance with producing her book report.

But what about Samuel?  If he's even reading that book, he may have something so watered down that all he gets is a story about a kid and a horse, but he may miss everything else about it.  How is that curriculum provided to him?  The reality is for students like Samuel, his curriculum may be getting on a bus and going to McDonald's and ordering food, and who knew that a critical life skill is being able to order fast food but that's the reality of what his program may look like.

One of the other key issues that comes up in accessing general ed curriculum is supplementary aids and services.  Often these are not provided effectively.  How often do you see an IEP that has calculator and extra time on tests and that's all you see on an IEP?  Programmatic supports and modifications can help teachers maintain a child in the general ed curriculum but often they're not provided or they're provided ineffectively.

A fundamental question.  What if the quality of the general education program is really bad?  What if you're trying to include a child in a program that in many cases is really bad, as is the case in high poverty areas.  The long term solution is litigation addressed at systemic reform.  As a veteran of a case that has lasted 26 years, it is really, really a long term solution.  What we found is you cannot fix special education without understand addressing the underlying general education issues.  But you get in it for the long haul.

In the short term, you can use the programmatic supports and supplementary aids and services piece to get at improving the quality of services for more than just your client because you can get teacher training and other supports in place.  Behavior intervention services that help kids beyond the individual client you're representing.

So as we talk about least restrictive environments, some issues to think about is the whole concept of continuum of services.  Is it too entrenched?  Should we toss it out the window?  And are there ways to use ESEA to strengthen or support the LRE requirement?

Exit exams.  There have been a number of lawsuits in many states addressing exit exams.  They all kind of have one theme in common, that kids have not had adequate accession to the general curriculum and therefore are not able to take those exams.  The teachers haven't nobody how to differentiate curriculum, there haven't been enough supports put in place.  Kids aren't ready for the exams.

There is a huge need for professional development for teachers.  A lot of the professional development may not be effective and efficient.  But there's also a need for a change.  I think we thought we would see major changes in the teacher preparation system after NCLB.  You have special ed on one side, general ed on the other.  I think we thought that would change.  It's been frustrating in the little change thus far.  There's a lot of discussion about unitary certification, what should teachers know when they come out of college in terms of meeting the needs of kids in their classrooms, and there has not been nearly as much progress as there ought to have been.  So I think we still have a lot of questions.  Teachers don't know what to do with the kids they're facing.

Good changes were made in terms of we heard about universal design for learning this morning.  There were some significant changes in terms of UDL added to the higher ed act when it was reauthorized but there's still much more that needs to be done to prepare teachers.

There's still a lot of division between the functional life skills curriculum.  If you have kids who move from functional life skills, they won't be prepared.  There's a requirement that kids assessment category be reviewed yearly.  If you move them off the diploma track and then move them back on, it becomes very, very difficult.  So when diploma decisions get made, when a student is moved to the alternate assessment category under NNLB and there are exit exams to take, it will become difficult if not impossible for the child to make up the academic piece if they have been deprived of the general education curriculum, which often happens.

The stakes are high.  Students are penalized and often it's for inadequate teaching, lack of click column differentiation, the lack of good teacher prep.

Some issues to consider.  One of my favorite quotes came from Texas.  You can weigh a cow every day but it doesn't make the cow fatter.  The idea that you can test and test and test kids but it doesn't necessarily make the quality of education better.  So what's the point of testing?  Mark said he is not a fan of testing.  But the barn door is open.  What is the purpose of them?  What will happen when ESEA is reauthorized?  Will testing be annual?  I don't know.  There's a move right now about adopting more national standards.  Lots of statements are talking about adopting international standards, which are problematic for kids with disabilities am we need to look at what our states are doing and how they affect kids with disabilities.

There is also talk about states with differentiated diplomas.  If you pass a test, you get one kind.  If you don't pass, you get another kind of diploma.  What's the impact of that?  Can students get jobs?  Can they go into the military?  In lots of state, they can't.  Kids get an alternate diploma and find out they can't go into the military or higher ed.  So by have to look at those issues as well.

Discipline is a huge issue for students with disabilities and I would quibble with what Mark said about students not being excluded the way they were.  No, they're not excluded from school in large numbers the way they were in 1975.  But there are large numbers of students who are excluded from school illegally because they are expended or expelled.  He we represent them.  There are differentiated and within that group there is racial disproportionality.  Why?  Because lots of students don't have effective behavior intervention plans.  There's a lack of proactive efforts to address behavior before suspension happens.  There is, again, a lack of effective teacher preparation and professional development.  There's a lack of use of positive behavior supports and interventions.  When school reader supports are used, it's often not implemented with fidelity.  We know that high discipline rates can lead to increased segregation of students into separate programs.  If you think about it, segregated large numbers of kids with emotional disabilities into a place where they all model each other's behavior doesn't really make a lot of sense.

The 2004 amendments to the IDEA lessened the procedural protections so I won't spend a lot of time on that.  As we think about reauthorization, though, we may need to spend some time discussing how to win those protections back.

There's a lack of qualified school staff to conduct the assessments.  High use of restraint and seclusion with kids with disabilities in particular.  There is federal legislation in the works.  We all need to work on making sure that that passes.

And there's an overall lack of understanding between the relationship between behavior and disabilities.  And behavior dibs and communication.  For instance, Samuel, a student with disabilities suspended for hitting or kicking.  That's the nature or the relationship within that student's behavior and his effort to communicate when he's upset or angry?  You have a student suspended for losing his temper when he's asked to read out loud or a student with autism who can't tolerate being touched and is restrained and then escalates.  Then people grab him tighter and he escalates more.  A lack of understanding between communication and behavior.

So what can we do?  The early intervening services promise that the IDEA can be helpful.  Having these things taken care of before it's too late.  Implementing positive behavior supports with fidelity.  Using positive supports proactively and advocating when a team knows a child has behavior issues.

I think we also need to think about how to be looking at models of places that have effectively addressed disproportionality.  When OCR disappears, as they do, how do we keep the reforms that have been made going so that things don't revert?

MARC MAURER:  Two minutes.

LESLIE MARGOLIS:  Okay.  I'm also done.  And then tying this all in to the LRE.  When challenging behavior is addressed, students can succeed academically.

So all of these issues are intertwined and you can't touch one without touching the others.  I would say that as we look at reauthorization, we need to look at a couple of things.  One is to make sure that we address the issue of making sure that we erase the zip code arbitrariness, because where kids live matters in terms of where they get services and we need to instill the systemic improvements that guarantee that kids get services, effective services, no matter where they live.

Also, in every reauthorization, the disability community has been split.  Groups have been battling each other.  These issues are too important for that.  The mainstream civil rights organizations have not taken on education.  There was a mention this morning of the ACLU in one of our groups.  The NAACP, the ACLU, the urban league, they need to be focused on our issues.  We need to be working together.  We also know all the disability groups need to be working together.  The school side groups are strong, and when we looked at what happened in 2004, particularly with discipline, we cannot afford to lose more ground.  So I throw out this call to action that we really need to work together and bring more groups in with us.  Education is a civil right and we need join together.  Thank you.

(Applause.)

MARC MAURER:  Thank you, Leslie.  We will take questions.  I would only say one thing.  I got annoyed with the education system for blind students in America, so I got a group together.  My brother decided, he's a professor of education, we decided that he would take a year and find out what the education was all about and how to fix it.  And we put him on as a staff member.  He came back and said to our national convention, there's good education for blind children everywhere.  I thought he was going to be dismembered before he left the room.  The parents sort of jumped up and down and said, not for my kid.  What he meant was, there are people with good hearts everywhere and there is an effort to provide good education, but he overstated the case.  I urge that we don't overstate the case but I urge that we don't understate the case.

If you have a question, sing out.

AUDIENCE:  Okay.  I have a question.  Matthew from Florida.  This question involves exit examinations.  In Florida, what they have is the FCATs.  A lot of kids in special ed get certificates of completion.  And they're tracked to get these certificates of completion even from an early age.

Has there been any systemic litigation, impact litigation, with the use of tracking people for not taking exit examinations?

LESLIE MARGOLIS:  I don't know of any litigation on that issue.  I can say that in Maryland, we have a regulation that says that the decision about taking somebody off the diploma track cannot be made until the last year of high school unless somebody is taking the alternate exam, which of course under NCLB is only supposed to apply to the kids with the most significant cognitive impairments.  So it's a bit of a protection for the larger group of kids to try to keep them from getting trapped the way that you just described.  So it's a way of dealing with it in a nonlitigation way.  I don't know of any cases that deal with that issue.

MARK WEBER:  There is some litigation --

MARC MAURER:  I think we're recording, so use the mic.

MARK WEBER:  There is some litigation that has established the idea of adequate notice before the exam.  Maybe that could be extended to adequate preparation, but it would be an extension.  The leading case I'm aware of is the BrookHart case in seventh circuit from the middle '80s.  So there may be some case law out there.

AUDIENCE:  One comment, as we move forward with educational reform, you mentioned that one of the accommodations in one of your scenarios was that of a reduced workload to remain on a diploma track.  One of the things we talked about this morning in the constitutional law workshop was that one of the ways that we as people with disabilities are going to be able to move forward is showing people the things we can do and that we can do these things.  I would caution using a reduced workload as an accommodation, because what that says is that the only way this person with a disability is able to keep up with everybody else is to do less work.  And that is not a way that I think we're going to move forward.  So as we move forward with reforms, I would caution using that as an example of an accommodation to be used.

LESLIE MARGOLIS:  Let me respond to that.  The individualized part of IEP, because of that, my client has learning disabilities and CP, as I said, as well as vision impairment.  Because of her CP, she -- and her vision impairment is actually cortical visual impairment, so her vision fluctuates during the course of the day and by the end of the day she's very fatigued.  So the reduced workload is, for example, for math homework, there may be 20 problems.  She may get 15 or 10 or whatever because the important thing for her is to understand the concept but not necessarily to do the same number of problems.  Because her motor issues and the cortical visual impairment and because pain issues from her disabilities make her get extraordinarily fatigued, it is -- that's the accommodation that she needs, and it really doesn't have to do with her ability as much as her physical stamina.  So in order for her to be able to do all of her homework in all of her courses, that is, for her, an appropriate accommodation.  So it doesn't necessarily mean for other people with disabilities it's appropriate and it doesn't reflect on her cognitive ability, but it has a lot to do with her physical ability to get through a school day and do her homework.

AUDIENCE:  Hi.  I'm Susan.  This is not my area of specialty.  I have a couple of observations that I make as a parent.  I think your connection to the general education and the way we educate our kids is really critical.  The issue about looking at that middle ground between inclusion, special settings and so on is so important.  We were in a very rural school district, and it turned out we had a very imaginative school district.  And my nonspecial ed kid was exposed to a lot of really terrific opportunities because of their vision.  They had classes of all different sizes.  They had educational settings where maybe they had 15 kids with special education needs mixed in with kids with nonspecial education needs, and teachers who were cross certified and you never even knew which kids were the special ed kids.  My kid is a nonspecial ed kid and I felt got an exceptional education in that setting.  We were shocked to come to the Washington, D.C., area and find out that everything was all or nothing.

The second observation was, for my special education need kid, they were constantly using LRE as a weapon against us.  So when we had a kid who the slightest smell or a kid brushing against him could shut him down for the whole day and we felt that he needed to work -- you know, to be in a smaller setting, they were accusing us of wanting to segregate our child.  So for them, it was an excuse to not give him services.  So I think we need to get away from that polarization.

MARK WEBER:  The culture of a given school is absolutely critical.  I've talked with teachers in some places that say, yeah, 20% of my kids have an IEP, big deal.  They don't treat them differently otherwise and it works fine.  In other places, it's a total culture of separating those kids out.  Addressing that is crucial.

AUDIENCE:  Dan Goldstein.  Leslie, you mentioned OCR, the office of civil rights.  And of course at lunch we heard about everything that the civil rights office is doing.  I wonder if you have any reports of new initiatives or new activities of any kind by the office of civil rights or could tell us of any sign of interest in addressing this more than it has been in the past by the OCR.

MARK WEBER:  You know, there is the Department of Education press release on collecting data that has just been released.  What they do with the data, heaven knows, but it is useful.  They are going to start getting data on seclusion and restraint.  I think corporal punishment was a part of it.  So it's a good sign but I can't tell you more than that.

LESLIE MARGOLIS:  Beyond that, I'm not sure.  I mean, individual folks there have expressed a tremendous willingness to do stuff but I don't know of initiatives other than the data collection.

AUDIENCE:  I have two quick observations.  I too am from Chicago.  One of them is directed mostly to Mark.  How do we begin to address special ed systems in particular resource rooms that are deciding that as a general rule all of the students that go through their system are going to graduate one or two years later?  And I know this is happening because we had a speaker last week tell us it was happening.

The second observation is related.  I am increasingly being contacted by parents with issues related to testing that involve test questions that maybe cannot be answered easily by someone who is blind.  In other words, the concept is tested in a way that requires vision.  And I'm sure this can be applied to other disabilities too.  But how do we deal with testing bias other than just removing those questions which is not a fair answer because then we're subject to fewer questions and don't do as well on the test.

MARK WEBER:  All I can say is that it's worse than that, I think.  Anybody here taken the LSAT recently?  Very recently?  What they've done --

AUDIENCE:  In the last thousand years.

MARK WEBER:  No.  In the last two years they've tried to make it more and more like an IQ test.  Which direction does this gear go type thing.  So it's almost impossible to do the test without drawing out a diagram.  It's become worse than you could expect.

I don't though what the answer is, but I would love to see someone file an OCR complaint on that one.

I think the issue of the low expectations combined with you're not going to get there or if you're going to get there late is a pervasive problem that can perhaps be addressed by greater attention to LRE issues, but I think it will be a very difficult one.  I do know the people continuing to litigate are looking for examples of the kind that you just mentioned.  So I think that might be a way to address it.

MARC MAURER:  I hope what you said is accurate, Mark, because I intend to quote you.  It's important for lawyers to know which directions the gears go.

(Laughter.)

MARK WEBER:  The wheels of justice grind slow.

MARC MAURER:  Other questions?

AUDIENCE:  May I make a comment?  I spent a few months trying to teach in Baltimore City schools and I work here now because I failed and I feel pretty bad about not having been able to do that.  In some ways I feel like kids with single identifiable disabilities that do not affect their behavior, blind kids, deaf kids, kids with motor problems and can't walk or whatever, have an advantage over a lot of the other kids in a school district like Baltimore where there's such a high poverty rate, where middle class people move out of the city because the schools are better and the taxes are lower outside the city.  And it's overwhelming to me.  I was a poorly prepared teacher, but very few teachers in the school I was at were able to control their classes at all.  The IEPs were a joke.  The special ed teacher was called in to help with discipline.  Spent very little time doing work with the kid.  I had an illiterate 15-year-old in my class who took a No Child Left Behind exam with the special ed teacher who not only read to him but also basically answered it for him.  At this moment in American history, there's real reaction against the government being able to do anything, and a city like Baltimore being very severe financial shape and I don't know what the litigation strategies can do when the situation for kids with no disabilities who may have a behavior problem is as bad as it is.  I'm sorry to say something that negative, but I don't feel hopeful.

MARC MAURER:  I appreciate your comment.  I was going to hold my comment for the end but I'll offer it right now.

I have two things.  One is, I expect students to succeed.  I start with this proposition.  I understand that there may be hardships and difficulties but I expect them to succeed and I begin there, and I expect us to figure out a way to help them do it.  This is number one for me.

Number two for me is, unless there's a demonstration that the disabilities are prohibitive, we have to find ways to give everyone a chance to demonstrate their capacity for success.  Part of the problem we have encountered is that the teachers often start with the proposition that the students are going to fail.  And if you start there, the students do fail.  That means from my point of view that I want to find out a way to take over at least part of this educational system and run it in a way that demonstrates that a faith in the student can be justified by experience.

I don't think the legal community can do it, but I think it can help.  And I want us to begin with the proposition that the students will have success and our job is to find a way to make it possible for them to get at it.

(Applause.)

I'm sorry to have injected my opinion but I thought I would offer it anyway.

Are there any other questions?

I want to say to you, Leslie --

AUDIENCE:  Sorry.  I have a question.  This is Allison.  I have a question for I guess both of you generally.  With a lot of studies coming out throughout various states, with the idea that it's the top down mod that has been most effective in special education, the principal wants it to be an inclusive school to have all kids together, similar to what you talked about, how can that be advocated?  As well as also I think that parental knowledge and kind of parents having an idea of what their child's legal rights are is another really essential thing.  I think they go hand in hand.

LESLIE MARGOLIS:  In my experience both personally and professionally, who the principal is in the school really does make a difference.  And part of what I said before about zip code matters.  The school really matters.  Sometimes people come to me and they say, where should I move, where are the best services.  And my answer always is, I can't really tell you that.  I mean, you can make gross generalizations about districts within a state, but the reality is that who the principal is in a school makes all the difference.  And you know, principals leave.  So I can say that this particular school is good, but if the principal is not there the next year, it could be a totally different place.

Administrators go with the schools.  When we talk about teacher prep, we are talking about administrator prep.  Professional development is really key.  Often administrators don't have special education background and don't really know what inclusion is or don't know about behavior intervention plans or how this idea that you have to treat kids with disabilities the same way you treat kids without disabilities in discipline, and they don't understand.  It's all this fairness thing.  Well, if I discipline this kid, why do I have to treat this kid differently.  It's not fair.  I don't get that.

It's an attitudinal thing as much as a legal thing and it's hard to get at attitudes in the law.  So I think as much as we can do in the personal development piece, you know, one of the things we lost in the last reauthorization was the comprehensive system of personnel development.  So that's something to think about revisiting in the reauthorization process.  How do you adequately train administrators.  And when you look at systems of professional development and it's discretionary, not mandatory, that people go to professional development and they get evaluated, the evaluations look at were the doughnuts good and the temperature of the room okay, that's a problem.  So I throw that out.  You have to look at the training, the support, the resources they receive.  Can principals pick up the phone and get support from the administration?  Because you also have well intentioned principals who don't get the support they need, who can't pick up the phone and say, I don't know what to do, I want to include this kid but I don't have the supports and services.  The administration that they report to has to be supportive as well.  So trying to figure out how to build that in, whether it's through state regulations, state policies, State Department of ed resources, the whole system of personnel development is key.

MARC MAURER:  And there are too few teachers and administrators and too few of the things that have to go into the hands of the students and there isn't enough training and there isn't anybody who knows what's going on and even if you want to get some special education then you can spend a lot of time and money getting more special education than you might have needed to teach and you don't get any extra money for it and this problem has to be solved anyway and it doesn't matter how difficult it is.  Our kids are too important not to do it.  I understand the problem, I think.  I keep hoping that I now understand it after these years of effort.  We have to take part of this over.  We have to run it.  And we have to believe in it enough to make it happen.  That's where I think I'm going.

I appreciate your advice, Leslie, and yours, Mark.  I know that the prospect is better than it used to be and yet has certain dismal aspects and I know we will solve it regardless.

(Applause.)

I look forward to it later.
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