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Frequently Asked Questions on the 

Fair Wages for Workers with Disabilities Act of 2013
Q1:  Is it really legal to pay workers with disabilities less than the federal minimum wage?  

A:  Yes.  Section 14(c) of the Fair Labor Standards Act, passed in 1938, allows the secretary of labor to issue special wage certificates that allow Goodwill and other employers of workers with disabilities to pay these workers less than the federal minimum wage.  There is no “floor” under the subminimum wages that these workers can be paid.  The National Federation of the Blind has obtained information from the Department of Labor that some workers with disabilities are paid as little as three cents an hour.  

Q2:  What does the Fair Wages for Workers with Disabilities Act require?  

A:  The bill requires the secretary of labor to discontinue the issuance of new special wage certificates.  Certificates held by private, for-profit entities will be revoked one year after enactment; those held by public entities will be revoked two years after enactment; and those held by private nonprofit entities will be revoked three years after enactment, at which time Section 14(c) of the Fair Labor Standards Act (FLSA) will also be repealed.  

Q3:  Supporters of the sheltered workshop system argue that these facilities train workers with disabilities to take jobs in the competitive job market.  Is that true?  

A:  No.  Evidence from several governmental and academic studies shows that most people employed in sheltered workshops never leave these workshops to take up competitive employment, with less than 5 percent of sheltered workshop employees having done so in the year prior to a 2001 Government Accountability Office report, and with 55 percent of the workshop employees having worked at the same workshop for five or more years.  The workshops provide poor training for competitive employment because they use outdated manufacturing methods and technology; workers who do transition to competitive employment must often unlearn skills and habits obtained at the sheltered workshop in order to perform their new responsibilities.  There are documented cases of sheltered workshop employees doing make-work jobs like folding and unfolding newspapers or counting rocks while moving them from one box to another.  
See “The Case Against the Section 14(c) Subminimum Wage Program” by Samuel R. Bagenstos, former principal deputy assistant attorney general for civil rights, for a more detailed description of how Section 14(c) has failed to promote its intended aims.  See also Government Accountability Office, Special Minimum Wage Program: Centers Offer Employment and Support Services to Workers With Disabilities, But Labor Should Improve Oversight, 2001, 23.  

Q4:  Does the minimum wage exemption encourage open-market employers to hire workers with disabilities?  

A:  No.  The minimum wage exemption works counter to this result in that it promotes the misconception that disabled workers are inherently less productive than their nondisabled counterparts.  Employers want to hire productive workers who will contribute to the effectiveness of their businesses, and while disabled workers can contribute to these businesses, starting with the presumption that the contributions of disabled workers will be inferior does not encourage employers to explore ways in which disabled applicants can be an asset to their businesses.  Successful employment programs that allow even those with the most significant disabilities to achieve competitive employment—earning at least the minimum wage—function in almost every state in the nation.  Examples of such programs include Employment First, Supported Employment, and Customized Employment.  These programs focus on matching a worker’s skills and abilities to a job, rather than simply placing a worker in a predetermined manufacturing position regardless of his or her ability to perform such work and then paying the worker based on this false measure of his or her productivity, as often happens today.  The overwhelming majority of workers earning subminimum wages, 95 percent as of 2001, work for sheltered workshops, with the rest working in hospital and school settings, and only a small number, less than 1 percent, work for open-market competitive businesses.  
See Government Accountability Office, Special Minimum Wage Program: Centers Offer Employment and Support Services to Workers With Disabilities, But Labor Should Improve Oversight, 2001, 17, 8.  

Q5:  But, at least in sheltered workshops, workers with disabilities earn something—their wages are tied to their productivity, and they can complain if their wages are too low, right?  

A:  Wrong.  The outdated production methods used in many sheltered workshops artificially depress the productivity of workers while saying nothing about how the workers would fare in a modern workplace.  Workers’ job assignments often do not match their skills and abilities, placing their achieved productivity further below their potential.  Establishing a worker’s pay based on the number of times he completes a task fails to take into account factors beyond the worker’s control such as supply shortages or hang-ups earlier in a process.  The minimum wage protects nondisabled workers from these external factors, but Section 14(c) effectively removes this protection from disabled workers.  Many jobs today require a more nuanced variety of tasks than simple assembly-line jobs.  Employees guaranteed a certain minimum wage can be assigned the tasks that most need to be done in a given situation, providing the greatest return for the employer’s resources.  Basing a worker’s wages on the number of times he completes one specific task ignores all the other ways in which a worker can be of use in promoting the goals of his employer and disincentivizes a worker from performing any tasks outside his specific job assignment that would also be of benefit to his employer.  Finally, the statutory complaint process is weighted against the workers and toward employers, from whom all of the evidence about worker productivity comes and who have a financial incentive to keep wages low and to exploit the cheap labor provided by supposedly noncompetitive disabled workers.  Even if an employer is found to have violated a worker’s rights, Section 14(c) provides no meaningful legal penalty against the employer.  
For more on the issue of using productivity as a means of determining pay instead of overall contribution see “The Productivity Fallacy” by Employment for All at http://www.employmentfirstgeorgia.org/Resources/The-Productivity-Fallacy.aspx.  For evidence of the Department of Labor’s failure to properly handle complaints, see the 2009 Government Accountability Office report, Department of Labor: Wage and Hour Division Needs Improved Investigative Processes and Ability to Suspend Statute of Limitations to Better Protect Workers Against Wage Theft.  

Q6:  Some certificate holders claim that they will be forced to fire workers or cease operations if this bill is passed.  What is your response?  

A:  First, it should be noted that many employers of people with disabilities, including nonprofits that hold or have held special wage certificates, have already changed their policies to pay their workers the federal or state minimum wage or higher.  These entities are still operating and in fact thriving.  For example, 101 of the 165 Goodwill-affiliated agencies state they do not pay their workers with disabilities less than the federal minimum wage.  Moreover, National Industries for the Blind (NIB) adopted an official policy to pay workers at least the federal minimum wage, and none of NIB’s facilities have gone out of business as a result.  See also the letters from the Chicago Lighthouse and Blind Industries and Services of Maryland at www.nfb.org/fairwages.  

Second, the Fair Wages for Workers with Disabilities Act provides a three-year period for nonprofits to phase in payment of the minimum wage.  This will give these agencies time to adapt their business models and pay structures and to develop an effective plan for allocating their resources based on the new wage requirements.  No agency will be immediately required to pay its workers higher wages, and thus face a potential shortage of funds, on passage of this legislation.  

Finally, it must be pointed out that many of these nonprofits receive lucrative federal contracts and generous philanthropic donations.  A 2001 Government Accountability Office report stated that almost half of the funding for sheltered workshops came from grants and reimbursements to cover support costs. In some cases these operations are so flush with cash that their executives make six-figure salaries while they claim that they cannot afford to pay their disabled workers more than pennies per hour.  It cannot reasonably be argued that employers cannot afford to pay workers with disabilities at least the federal minimum wage and still remain in business.  

It should be obvious that any business unable to remain lucrative while paying the employees at least the federal minimum wage should not be in business at all.  The failure of such an entity will be the result of poor management, not the payment of competitive wages, nor the incapacity of its workers with disabilities.  Such shoddy operations should not be subsidized by a federal law that allows the managers of these businesses to exploit workers with disabilities by using them as a fundraising resource, a justification for the lavishing of federal largesse, and sweatshop laborers.  

See Government Accountability Office, Special Minimum Wage Program: Centers Offer Employment and Support Services to Workers With Disabilities, But Labor Should Improve Oversight, 2001, 13.  

Q7:  What are the alternatives to sheltered employment?  

A:  Fortunately, successful employment programs that allow even those with the most significant disabilities to achieve competitive employment are already functioning in almost every state in the nation.  Expansion of and greater investment in these programs may be required, but they have already demonstrated success.  Examples of such programs are Employment First, Supported Employment, and Customized Employment.  These programs focus on matching a worker’s skills and abilities to a job, rather than simply placing a worker in a predetermined manufacturing position regardless of his or her ability to perform such work and then paying the worker based on this false measure of his or her productivity.  It is important to note that the state of Vermont has closed all sheltered workshops, and former workshop employees are now successfully working in the community.  Society will benefit if more workers with disabilities can transition to competitive integrated employment.  It is critical that disabled workers be provided with the training and support that will allow them to become competitively employed and to advance in their areas of employment.  While there may be transitional issues that must be addressed during the phase-out of subminimum wages, the ultimate result will be a system that properly values workers with disabilities and places them in competitive employment opportunities that match their training, skills, and interests.  

Q8:  Can you provide case studies that illustrate the ability of workers with significant disabilities to achieve competitive employment?  

A:  Visit the following Web sites for examples of the countless instances in which disabled people have successfully obtained jobs in integrated settings earning real wages.

http://www.realworkstories.org/browse-all-stories 
http://www.allianceforfullparticipation.org/success-stories  
Q9.  Will workers with disabilities lose their jobs if the subminimum wage provision is eliminated?  

A:  People with disabilities who are being paid pennies per hour do not have jobs.  They cannot lose what they do not have.  In fact, as long as we promote the illusion that subminimum wage is employment, we deny these individuals access to the proper training, support, and opportunity to obtain real jobs.  Existing resources currently being used to keep these individuals in segregated subminimum-wage-earning pseudo-work environments should be concentrated on finding them real jobs that pay real wages, or focused on training them for such jobs.  The Fair Wages for Workers with Disabilities Act of 2013 has a phase-in period and incentivizes these businesses to adopt a new business model that truly benefits the worker with a disability while remaining profitable.  There are conversion institutes that provide training, support, and best practices to assist old sheltered-workshop operations in converting to a new business model that pays workers with disabilities competitive wages and creates community-integrated employment situations for individuals currently housed in segregated work environments.  This conversion actually implements strategies that empower workers with disabilities to be more productive, making it possible for them to seek employment outside of the sheltered workshop model and to earn even more than the federal minimum wage.

Q10:  What about the individuals who are too severely disabled to perform competitive work; shouldn’t we provide them with an opportunity to experience the tangible and intangible benefits of work?

A:  Some argue that there are those individuals who are so severely disabled that they cannot be competitively employed.  New strategies evolve every day that prove this statement to be false.  Many individuals with significant disabilities, previously labeled unemployable by sheltered workshops, have received job training from qualified professionals who used innovative strategies to assist them in obtaining competitive integrated employment.  Subminimum wage labor provides neither tangible nor intangible benefits.  There are no tangible benefits because the pay is too low.  There are no intangible benefits because the low pay tells the workers that they are inferior to people who earn the minimum wage or higher and constantly reinforces this false belief.  This can lead only to a downward spiral of demoralization and despair.  If there are truly individuals too severely disabled to perform competitive work, it does not follow that employment at subminimum wages is the best outcome for these individuals.  There is a better reality that we can provide for these individuals than toiling away, day after day, for pennies an hour.  

Q11:  What organizations support the Fair Wages for Workers with Disabilities Act?  

A:  Virtually all national consumer disability organizations (those that are primarily run by people with disabilities) join us in our efforts to repeal Section 14(c) of the FLSA.  Organizations that provide rehabilitation services to disabled persons, as well as employers of people with disabilities, also support this initiative.  You can download an up-to-date list of supporting organizations at http://www.nfb.org/nfb/Fair_Wages_For_Workers_With_Disabilities.asp.  

Q12:  How can I learn more about the Fair Wages for Workers with Disabilities Act?  

A:  Visit http://www.nfb.org/fair-wages.  
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