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>> LINDSY WEINSTOCK:  It's 9:59 so since we have a small group we thought we could maybe go around and introduce ourselves before we get started and maybe everyone around the table or the room, just say your name where you're from.   I'm Lindsey Weinstock from DC, DOJ.

[announcement over the speaker.

>> LINDSY WEINSTOCK:  I should mention ‑‑ everyone, that ‑‑ we have evaluation forms on the corner of the table closest to the room so after we're done if you don't mind, giving us a little feedback on our presentation we would be really appreciative.

>> JENNIFER BRONSON:  I'm Jennifer Bronson I'm with the DOJ I've been there for the last two years.

>> SPEAKER:  I'm Caitlin Parton Massachusetts PNA.

>> SPEAKER:  I'm Cheryl Ross I'm with the DOJ.

>> SPEAKER:  Travis, with the law economic justice center previously with the DOJ.

>> SPEAKER:  Anna Marie, PNA.

>> SPEAKER:  Stephanie Berger DOJ.

>> SPEAKER:  

[inaudible]

>> SPEAKER:  I'm a legal assistant for Tillia I'm an under graduate in college so ‑‑

>> SPEAKER:  I'm Virginia disability rights North Carolina.

>> SPEAKER:  I'm Josh, I'm with Lobby and Lobby from Chicago.

[announcement over the speaker]

>> SPEAKER:  I'm Tanya I'm from mobilization for justice in New York.

>> SPEAKER:  Chris, I'm from disabilities rights North Carolina.

>> SPEAKER:  I'm Lynn I'm a law professor from Elmira University in Tennessee.

>> LINDSY WEINSTOCK:  Thank you for coming we'll talk today about the DOJ's work in the integration mandate over the past year.

I'll just get started.

Just as an overview of what we'll be going over today, I'll talk a little bit about principles and enforcement that we use whenever we are doing our enforcement work in the integration mandate area.

And then we'll talk about some cases that we've had in litigation over the past year.

Then some cases in which we worked on compliant with states on compliance with settlement agreements or consent decrees.

So some important principles in DOJ Olmstead enforcement.   The relief we try to get in cases where we find unnecessary segregation for people with disabilities integrated quality alternatives not about moving people out of segregated settings I think I probably I preach to the Choir to say you have to deal with the misconception in integration mandate work that you do when people say oh, well you'll close these institutions and people are going to be homeless or people will be out ‑‑ might be locked.

Welcome.

We just got started feel free to have a seat.   Sorry.

So we were just talking about to start, principles that we at the DOJ take into account in our Olmstead work when we do enforcement.

And we were just talking about the misconception I think that a lot of people have when they or maybe it's you know a purpose full misconception that the work of the integration mandate is designed to close intentions with you know, no alternatives for the people, who leave the institutions, live in the community we try too emphasize it's about the choice, having a choice of settings, having a choice of being integrated into the community and having that choice, entails robust community services to allow people real choice.

Second principle is to ensure that people have opportunities for integration all aspects of their lives so that includes where they live, but it also includes how they spend their days whether it be you know people who are given no choice but to spend their days in facility based day services should have opportunities to have more individualized services allow them to access their communities to do day activities.

That also includes employment services, we'll talk a little bit some cases that we have compliance hello welcome.

This is around the integration mandate that's been applied to systems of employment services.

And another principle that we are ‑‑ hello welcome.

That we're always try to take into account when we do this work ‑‑ is, that we engage a range of stakeholders in the area in which we are.

We want to make sure that we, hear from people with disabilities who are living in institutions or spending their days in segregated settings, and hear from, other stakeholders in the community from providers ‑‑ from really everyone who touches the service systems that we can ensure that, you know we understand what the barriers are, receipt of services and integrated settings and ‑‑ so we understand effective relief looks like, welcome to those who just came I was talking about the general principles that we try to keep in mind when we do enforcement work in the integration mandate at DOJ.

I talked about creating or ensuring the creation of or maintenance of robust community services that serve as an alternative to segregated settings.

I talked about engagement with stakeholders.

And I talked about what else did I talk ‑‑ right.

Ensuring that integration touches all aspects of life not only residential settings but also, day services and employment services.

So moving onto some of the cases and litigation.

That have been active in some form, over the past year.

United States versus Florida, is one of them.

The case was actually filed in 2013 and it involves the unnecessary segregation of children in nursing facilities in the State.

The case was you know, undergoing discovery.

It had been for years as you can see.

When the District Court dismisses the case, Sua Sponte, in 2016, holding the United States did not have authority to sue under title II of the ADA the Court used the language of standing that I think that was sort of a misnomer or misconception that the statute causes a cause of action for the Attorney General.   The United States appealed that decision in 2017.

And oral argument before the 11th circuit took place in October 2018 a few months ago.   Obviously a hugely important issue for us.

Just to go into a little bit of the background, and I think for you know, for the area of the law in general, title II in general, you know the ADA states explicitly that the Federal government is to have a central role in the enforcement of the principles underlying all the titles of the ADA.

And so, to eliminate the enforcement of one out of those 3 titles would be a huge blow I think.   But you know, personally optimistic, so hopefully when we get a decision which we have not yet, it will be a good one.

But to give you some background the enforcement provision of title II of the ADA ensures that the remedies procedures and rights of the rehabilitation act, be provided to persons who are alleging discrimination under the ADA, um, did I say the available to person alleging the discrimination I'm not sure if I got all the language out but ‑‑ and then, in turn welcome, the enforcement rehabilitation act incorporates the ‑‑ remedies procedures and rights of title six of the civil rights act of 19674, and that that statute, provides ‑‑ as the remedy, as remedies that are available, um to the Federal government, in that context, withdraw of Federal funds if voluntary compliance cannot be obtained or if enforcement by any other means authorized by law.

And so, since the enactment of title VI, 1964 that provision has been interpreted to mean that the Federal government has cause of action to enforce the anti-discrimination provisions in title VI, when the ‑‑ when the health education and welfare agency finally promulgated regulations to the rehabilitation act of 1977 and enforcement provision was enacted in 1978, it had that you know the understanding was there, that there was this administrative process for taking complaints of discrimination and potentially referring them to the Department of Justice, should they not be able to be settled voluntarily with the violator.

So then that understanding was built in through, from the inception of title VI through the 70s and the rehabilitation act.

And then when title II was enacted Congress had this understanding long standing understanding of the administrative scheme of all the options including potential enforcement action in Federal court by the Attorney General.

When it enacted title II it understood one of those was a remedy.   You know, that those ‑‑ that process was one of the procedures and potential remedies that could be accessed by people alleging discrimination that's essentially what we argued to the court of appeals just as we did and Travis can tell you, having led the charge in the District Court, even before, because we actually had a contrary decision by a previous judge in this ‑‑ in this case, in 2014 when Florida moved for judgment on the pleadings.

And the Judge actually ruled in our favor and then, we got a new judge and then, few years later he it was dismissed.   So setting that aside.

[laughter]

Travis can tell you the arguments similar arguments basically the same what we argued in the 11th circuit the text purposes legislates I have purposes the ADA, all supported by the Attorney General to enforce the title EI of the ADA notwithstanding the arguments notwithstanding the District Court's opinion, Sua Sponte opinion I can talk about that more but I'll move on.

>> AUDIENCE MEMBER:  Can I say something I was, WinnDixie case was argued the same day, that case.

And I share your hope and optimum the panel was one judge and she had been appointed by Trump had been in the Federal society, official Federalist society and one judge appointed by President Obama, she was terrific and third judge by designation from Kentucky, that read all his ADA disability decisions, 30 or 32 of them, every one he ruled against the person with disabilities.

And either withstanding or on the merits I don't believe we believe on crossing our fingers we have to believe we're okay on this case.

>> LINDSY WEINSTOCK:  I yes, I wish I had some Tea leaves I could read or be able to read.

You know unfortunately I don't.

You know I think, I've had experience with panels where you know an appeals courts where it seems the argument goes your way one way or the other, but the decision turns out the opposite way.   So I have given up trying to predict.   I've also given up trying to predict how long it will take you just don't know.

But you know, I ‑‑ we can't I mean our job is to enforce title II we can't you know do our job as if we think it's going to not exist.   So.

[laughter]

 So we hope you know I mean, obviously this is one court.   You know, we move on, we enforce the title II, I hope, I hope that will be a good decision I think, we're right on the merits for sure I'm happy to talk more about this the substance of that I think I'm proud of you know the briefs that the appellate section wrote and the argument that our acting assistant Attorney General at the time did in the 11th circuit and I think it is ‑‑ we've got a good shot.   So and you know ‑‑ good arguments on the merits.

So moving onto another case, in litigation.

This one was filed in 2016 after letter of findings was I believe issued in 2011.

The complaint allegations segregation of individuals psychiatric disabilities and developmental disabilities in state run psychiatric hospitals.

In discovery right now I believe it has not quite closed yet I could be wrong about that, they were just recently, recently as a couple much months ago doing expert discovery.

And the ‑‑ actually, trial is set for June 2019 in this case.   So that's exciting.

We'll have another Olmstead trial I believe.

>> AUDIENCE MEMBER:  What's the.

>> LINDSY WEINSTOCK:  United States versus Mississippi, if anyone has any questions about that.

It is basically I'll hand to Jen.

>> AUDIENCE MEMBER:  Are your slides on the web site.

>> JENNIFER BRONSON:  They are.   Or if they're not, they will be.   Okay.

>> AUDIENCE MEMBER:  Great.

>> LINDSY WEINSTOCK:  The symposium web site has them.   Thank you Lindsey.   Steward versus Perry was active litigation this year.   It allegations that Texas unnecessarily segregates individuals with IDD in nursing facilities.

It has a long history, so I'll just, talk about the more recent history.

There was a two year interim settlement agreement which expired in 2015 at which point the litigation resumed.

The parties were then engaged in years of discovery and on and off negotiations and mainly discovery.

Until trial was held just a few months ago from October to November.   It was a five week trial in the western district of Texas so we were down in San Antonio.   And the case was before chief judge Garcia given the number of disability rights advocates in the room and at the conference in generally wanted to give a particular shout out to our co‑counsel in the case who we, you know really they were a huge asset to moving this case forward worked with the CPR as well as the PNA in Texas.

And, a couple of ways in which they were instrumental in this case particularly disabilities rights Texas being on the ground, locally embedded they could really provide us with up to date happenings you know, they had relationships with the State or with people in the State, they had relationships with providers.   They had relationships with the facilities where they were.

You know, had been going into the facilities.   That was a wonderful source of information removed as we are in Washington.

Second way in which they were hugely helpful was in the development of fact witnesses.

At trial, we put on several individuals with disabilities who are in facilities and some of that work was certainly done by attorneys from DC, but, you know we could not be everywhere and having disabilities rights Texas also when we were there, facilitate shall getting into the facility, knowing who to ask for.

It was a huge help.

And another way that they were helpful in moving such a big complex case forward you know, it is impossible to pay attention to each individual that is part of the class.   But they were able to on small scales impact those individuals in realtime while the bigger case was moving forward.   So, for example, one of our witnesses a gentleman that we met who was in the nursing facility at the time we met him, he had been bed bound for almost a year and a half, had not left his bed to be except to be wheeled out on the shower bed because he had not received his durable medical equipment, wheelchair.   And so, as we were moving forward and, preparing him to be a witness in the case, disability rights Texas and their advocates were able to you know, put pedal to the metal getting him a loner wheelchair.

>> AUDIENCE MEMBER:  Excuse me can can I ask, what was the interim settlement why did that break down?

>> JENNIFER BRONSON:  This is before my time on the case my understanding is that the there was interim settlement agreement in the hopes there would be a final settlement agreement.

The Texas legislature I think this is under Texas law, had to approve any agreement any final agreement.

That would be entered and I think that's where ‑‑ rubber met the road.

[laughter]

And so just a little bit about our time in San Antonio.   Our okay?   chief was about 2 weeks.

It included more than ten experts.   We had about I think it was about 4 providers of community based services in Texas who were able to talk about the people that they serve and how those people are similar to people in nursing facilities and how if they were to receive referrals of individuals from individuals with disabilities in facilities they would be happy to take those clients on as well.   As I mentioned we had several individuals with disabilities who were in facilities and we had one main Plaintiff who had been in the facility had since moved out.   He was able to testify about his time in the community.   We also had family members and next of kin to testify about their loved ones with disabilities who had were either currently institutionalized or had been transitioned out.   At the end of the court the Court ordered that the parties submit the findings of fact, conclusions of law and post trial brief.

Just wanted to highlight some of the conclusions of the law that Plaintiffs in the United States put forward to the Court.

So the conclusions of law state, as what Lindsey said the US does have thought to bring suit under the Title II of the ADA this is the argument that the State of Texas raised multiple times I think there was a motion to dismiss I think there was a motion for summary judgment.   They put it in the pretrial conclusions of law.   The Court had thus far not had to reach the issue and yet allowed the case to go forward.

But that was part of our conclusions of law.

We also stated that ADA obligations are not limited by the scope of the Medicaid requirements.   This was in part due to the State's argument about their diversion system and how it was approved by CMS so there cannot be any problem.

And, so we put forth that, well the ADA is a separate legal obligation.

As far as the appropriateness Prong one of the 3 elements of the Olmstead case we stated that community placement is appropriate.   One, when the State is serving persons in the community whose disabilities and support needs are similar to the residents at the institution.   Logic being if you're already serving people like this other people like this are also appropriate to be served.

And, two, when the person previously lived in the community with supports that adequately addressed, similar needs.

Again, commencement.

This person's medical needs have not changed, they were able to live in the community before.

And there's no reason why they could not ‑‑ return.

On the do not ‑‑ well, no, this is on informed choice.

We stated that the ADA requires that states provide sufficient, individualized information and opportunities that allow individuals to make an informed choice, whether to remain in or enter a segregated setting.

And in our case, there were individuals who had responded to state inquiries, do you want to stay in the facility?

Yes.

And a big part of our case was the lack of any alternative information that the State had provided before asking that question.

On the do not oppose prong which is the second element of an Olmstead case, we stated that evidence that people likely would not oppose community services, if provided this sort of individualized community service indicates non‑opposition to community based services.   If you have evidence that, for example, an expert goes and talks to an individual then starts asking well what if you knew you could receive this services, or if you could have several conversations and you know your concerns could be addressed, would you then maybe consider whether you wanted to leave or have interest in moving to the community?

And an answer, yes that's something that interests me is enough to satisfy the do‑not‑oppress prong.

On the fundamental alteration defense the State's main defense to Olmstead claim we stated in order to raise a fundamental alteration defense a state must prove that it has a comprehensively, comprehensively effectively working plan for placing qualified individuals with disabilities in less restricted settings.   Further on Olmstead plan that an effectively working plan cannot ignore specific groups of people in particular institutions.

So, for example, if your Olmstead plan talks extensively about individuals with serious mental illness, but there's no mention of individuals with IDD that would suggest you don't have an effectively working Olmstead plan.   That is our litigation activity for 2018, it was an active time.

And we also, at the same time have been monitoring several settlement agreements.

So the first I'll talk about is the most recent this is United States versus Louisiana, filed in June 2018, alleging the institutional institutionalization of adults with serious mental illness in nursing facilities that complaint alleged there were 3800 residents with serious mental illness in the State, that 73 percent of them, stay in the nursing facilities for more than a year.

At the same time that the complaint was filed the parties filed a joint motion to dismiss.   And and a settlement agreement which I'll talk about some of the key things that agreement addresses.

It addresses diversion, pre-admission screening, in‑reach, transition planning, post‑discharge case management, community support services and quality assurance.

So, it is really a comprehensive broad agreement with the State of Louisiana, it requires the State to develop an implementation plan which the State has already done.   It requires that the plan set targets for creating housing units and rental subsidies and requires that by the end of this year the State establish a minimum of 100 short term rental subsidies.

Another okay?   compliance is the United States versus New York.

One of our older cases that we've been monitoring.

[case ‑‑ okay]

In this case, United States along with a big coalition of partners including the PNA, the Basalon center, MFJ, NILP, are all monitoring together an agreement remedying discrimination and again, our co‑counsel have been instrumental in being on the ground, in the adult homes able to report back on what they're hearing from the individuals in the adult homes the conditions they witnessed themselves, relationships that they have with the State and with organizations doing this work which has been hugely helpful in our monitoring and settlement.   We have a great IR who is monitoring but we get information a little faster from the people who are on the ground.   So, that's a big help.

This agreement ensures that individuals with mental illness who reside in 23 large adult homes in New York City receive services in the most integrated setting appropriate to their needs.

In September 2018 the Court approved the supplemental agreement, it followed more than a year of intense negotiations between the parties.

I would say that the parties spoke once a week if not more for a long stretch of time but, before coming to the agreement.   And before entering the agreement the Court held a fairness hearing where I think it was about 20 individuals came to speak to the Court about the experience with the agreement and what they thought about the supplement which was a very powerful moment for me and I think for everyone who worked on that case.

I'll just talk a little bit about the key provisions in the supplemental agreement.

So the supplement consolidates ‑‑ and this is, pretty nitty Gritty but if you'll indulge the settlement agreement consolidates in-reach assessment and housing responsibility, within the housing contractor agency.

The key take away there is that we were looking for a more streamlined way to get these functions done in part because there was a huge backlog on the assessment front which was being handled by a different entity.   That is one of our main changes.

The agreement also requires the state to implement peer bridger program.   The peer bridger program under the agreement will ensure that there are peer bridgers in each of the adult homes that are available for the impacted members of this class and the goal there was we are ‑‑ the number of people expressing an interest in transition or in being assessed is not as high as it was expected at the time that this case was tried and we're trying to get at how to engage more people in the process, so the goal of the peer bridger program is more frequent and effective engagement of individuals to ensure that they have the information and experiences necessary to decide whether to transition.   And the expectation is also that peer bridgers will be able to address the adult home environment which can be one of misinformation, doubts about the possibility you could succeed in the community.   So some alias in that space for individuals.

The simultaneous adds time lines and metrics to each stage of the transition process.   This is a really major change because the original settlement agreement, did not have any benchmarks until 4 years in.

Which meant it was difficult to argue that the State wasn't meeting its requirements because there wasn't any hard and fast numbers until 4 years in.   And so now, we have measurable metrics and very specific time lines for a plethora of the activities that the State should be doing.

The goal there, makes sense is to hopefully speed up this process.

Lastly, the agreement the supplement requires the creating the quality assurance process.

The last case I'm going to talk about in compliance is the United States versus North Carolina.

This case was filed in 2012 or a settlement was entered in 2012, to resolve the United States claims that North Carolina's mental health service system violates the ADA.   The agreement covers adults with serious mental illness in or at risk of entry into adult care homes, you know we have some North Carolina representatives in the room.

So in 2017, DOJ won a motion to enforce which was followed by an amendment to the agreement.

And here are the new agreement, the State must provide community based supportive housing to 3,000 individuals.   It must provide supported employment services to 2500 individuals.

And at the end of 2018, approximately, more than 1700 people were living in supported housing and more than 2,000 people were receiving supported employment services.

And so with that I'm going to turn back to Lindsey to talk about segregated employment services.

>> LINDSY WEINSTOCK:  Okay thank you.

So I'll be talking about 3 cases or matters in which we have consent decrees that were also monitoring the compliance for.

I just do want to say a word quickly about monitoring compliance.

These cases have independent reviewers or court monitors or what have you to do independent evaluations and look behinds of state reporting on the compliance with each of the provisions of each of the agreements but the United States also plays a role in that process.   You know, as the I guess, adversary or you know the entity on the other side of the table the entity that brought the case that found violations we want it make sure we do a look behind of the State's own reporting of the compliance.   That's what we do in each of the cases we are talking about here.   We go and do visits.   We talk to stakeholder questions talk to advocates we talk to self advocates we talk to providers we talk to the State we talk to everybody we can, to make sure that we have a full picture of what is going on in the State after the agreement has gone into effect after the agreement is being implemented to make sure we understand well you know how is the State counting each of the numbers that are required in the agreements?  Does that really give you an accurate picture what is going on on in the State, if it does, great.   If it doesn't, how do we improve their data collection and reporting?

You know, what are people's experiences with the transition process or the services that they're receiving?  Are there barriers to receive the services or barriers to effective receipt of the services barriers to effectiveness of the services all though things we look for in compliance.   We talk about these agreements that have been you know, some of which are long standing that's what we do sort of on a daily basis.   Even today.

Even today.

So going into our agreements that pertain to employment and day service systems we have 3 of those I'll talk to you, one of United States is United States versus Rhode Island and city of providence I'll call the ISA we have Gina in the room who is ‑‑

>> AUDIENCE MEMBER:  Don't blame me if it's not going well I'm not there.

[laughter]

>> LINDSY WEINSTOCK:  Okay you heard her.

[laughter]

But ‑‑ yeah.   The originator of this case, here.

Called interim settlement agreement it arose out of an investigation into one sheltered workshop and one school in the city of providence that was operating in school sheltered workshop and then graduating students to the sheltered workshop.

And that investigation ultimately evolved into a statewide investigation of Rhode Island's service employment day and day service system.   The ISA was signed in 2013.

And lasts for 8 years it's going to send in 2020.

It prescribed relief for 200 individuals.

It requires opportunities for competitive integrated employment integrated day services.

The city and state share compliance responsibilities so the student and youth targeted population the city and the providence public school district is responsible for meeting the requirements for the population in the sheltered workshop populations the adults working there the State is responsible for providing the services and ensuring placement into the integrated employment for that population.   It also requires integrated day services, for individuals ‑‑ hello, while they're not working to ensure that they have access to the community in the form that they prefer.

And at the time of the agreement, the adults in the sheltered workshop and students in the academy there were segregated settings where they had little choice in their activities little chance to develop their preferences in terms of work.   And to obtain and retain jobs in the competitive job market.

And of course relevant to the ADA they have very, very limited interactions with the ability to work with diverse peers the agreement requires the State and the providence public school district to remedy the violations on a time line.   to give you an update the city of Providence is is on the well on the road, the Court monitor has raised the possibility that the parties may jointly terminate the agreement early with respect to the city.

>> AUDIENCE MEMBER:  WOW.

>> LINDSY WEINSTOCK:  Yes.   All right.

[laughter]

Not personally I didn't have anything to do with it, but um ‑‑ yeah.

It is exciting, yes.

The State of Rhode Island also has made great strides if placing individuals in the sheltered workshop which was called CTP training for placement, into integrated, they still have work to do before it expires in 2020 but ‑‑

>> AUDIENCE MEMBER:  Did you arrange for mood music.

[laughter]

>> AUDIENCE MEMBER:  You're already happy about the outcome you're taking it to another level.

[laughter]

>> LINDSY WEINSTOCK:  I tried my best to arrange all of that.   All the sensory experiences.

But ‑‑ actually didn't even hear it.

[laughter]

Okay.

But, just to give you a little bit more color on this I suppose other than the metrics, what was once a segregated and locked wing of the high school, is now open, with classes that are integrated into the general high school population.

Teachers are helping students learn skills that will be useful in competitive integrated employment generally and not in the sheltered, the sheltered workshop, the one they used to be transitioned as a matter of course.

And transition counselors are building community and business connections, that will help students successfully transition from school to jobs.

And parents who once feared leaving their child or their adult child in some cases leaving the safety of a workshop or they perceive to be the safety of a workshop are now seeing a better future for their children or their loved ones.

Most importantly, the students themselves and also the adults who transitioned out of the sheltered workshop have independence and are making their own choices to do with their days.

As a result of the agreements the State and the city have provided many adults in workshop and youth for the school, development planning youth transition services and supports placement in integrated employment and integrated day services.

Individuals who spent as many as 30 years in the sheltered workshop, no longer make sub minimum wage for work done in the segregated environment.   And they're working in competitive integrated employment making at least minimum wage.   Students are receiving work experiences in competitive integrated settings while still in school as well.

So I previewed this a little bit there's also a settlement agreement with the State of Rhode Island that provides more statewide relief as a result of the findings the statewide investigation that the State was relying on the day workshops people who railroad receiving employment in day services were often relegated to segregated settings including sheltered workshops and excuse me ‑‑ the facility based day services.

So the settlement agreement was signed a year later in 2014, it spans ten years.   So it will terminate in 2024.

It provides opportunity toss 2,000 people with intellectual developmental disabilities to transition into integrated employment along the time line, provides transition services 1250 youth.

And it builds provider capacity, by among other things creating a conversion institute providing funding for transforming what used to be providers of segregated employment and day services into providers of integrated services such as supported employment or integrated day services potentially.

And it requires the State to change its policies to recognize employment first policies, and incorporate and implement employment first policies, person centered planning and benefits plans which obviously are, individualized and geared toward people's preferences and skills and concerns also, potentially about working in the community about how that will effect their benefits and benefits planning is a huge aspect of this whole area of work and I think, there are a lot of misconceptions out there and usually there isn't enough focus on dispelling those misconceptions if I work if I engage in competitive work I'll loose my benefits I'll not be able to sustain myself to meet my own needs.

Benefits counseling helps to arrange a work schedule, arrange benefits plan such an individual can work competitively according to their preferences and either maintain benefits or eventually not need them anymore as a result much earning enough money.

Also requires outreach, education and training about opportunities, services and transition.   So the State's progress, in this area, I'll give you a little bit of an update from the past year.   State's progress on supported employment is a dramatic change from where things were a few years ago.   The State met or exceeded the several employment placement benchmarks.

And part of the change has been the improved communication actually between agencies and providers between state agencies themselves and between agencies, providers and people researching services so I think building in time for the State to you know, to fix some of the structural problems that existed and as a result resulted in the discriminatory service structure have been, have been essential to fixing the issues, fixing the problems.

It's resulted in concrete progress.

The early requirements of the consent decree focused on employment and the State made great strides in the areas the parties are now focusing on integrated day services.

Currently some of the states in the scenario for improvement currently some of the states day services are not such individualized.

And part of the consent decree requires integrated day services to be individualized, flexible, purposeful and productive or, tailored to a person's interest, abilities and goals.

With an opportunity to interact with non-disabled disibilities to the fullest extent possible during the day referencing the integration regulation.

This the state Monday and the DOJ and the court are working towards the goal, that the State will meet all the service requirements by 2024 required by the consent decree.

The Court monitors March 20, 2019 report so that was ‑‑ that was just filed last week, on the status of the placements it is the full title that was for the period it's a quarterly report again for the period July 1, 2018 through September 30, 2018 so it says 840 people are working in integrated employment placements.

The final matter I'm going to talk about is lane versus Brown.

In 2013 the United States intervened in in a similar Olmstead case brought by Plaintiffs Oregon alleging that the system unnecessarily relied on segregated sheltered workshops to the exclusion of integrated alternatives.

And, it also placed individuals, particularly youth, at risk of entering sheltered workshops.

Parties settled in 2015 the agreement, spans 7 years until 2022.

The consent decree requires person centered planning for youth, adults, career development planning, individualized supported employment services in competitive integrated employment.

So specifically provides 1115 working aged individuals with IDD with services so they will obtain competitive integrated employment and it provides 4,900 youth, ages 14 to 24 years old with supported employment services.

So the State, there has reported that it's provided supported employment services and related employment services so that over the first four years of the settlement agreement's term, at least 598 individuals who worked at sheltered workshops have newly integrated competitive employment.   In March 2018 the independent reviewer issued second annual report on the implementation of the agreement, that covered the calendar year of 2017, that's ‑‑ the most recent monitor's report that is public filed that report is publicly filed there's not another one.

So the report over all assessment is the State is making progress, but the report notes, areas of concern where the State could improve.

The independent reviewer found the State achieved the agreements the outcome metric ins 2017 for the reduction of the sheltered workshop target population that is the individuals who were involved with the  agreement working in sheltered workshops in the State to reduce that population by certain numbers by certain times so those metrics for 2017 were met or ‑‑ met or exceeded.

They were met at least.

The number of competitive integrated employment placements, metrics were also met.

She found the number of transition age youth received employment services were also met.

Report also ‑‑ also made recommendations on areas where the State could improve the efforts including by building provider capacity, expanding the availability of paid trial work experiences for transition age youth increasing technical assistance to ensure that career development plans are completed properly.

Ah, okay.

So ‑‑ that, reaches the end of our formal presentation but we did want to let you know or remind you in most cases I'm sure that people who have experienced discrimination or people who are aware of other people experiencing discrimination, can and should file a complaint with us on ada.gov.

So those complaints go right to the Disability Rights Section.

They all get reviewed so, um, please encourage anyone you know to be ‑‑ who is experiencing disability based discrimination to file a complaint on that web site.

We also have an information line, that is not generally for complaints but, you know, information about the ADA.

>> JENNIFER BRONSON:  I'll hand around our questionnaire so people really fill it out.

[laughter]

So we do value your feedback you can take that while we're answering questions that will be great.

>> LINDSY WEINSTOCK:  We have it in Word if anyone wants it to be emailed so you can give feedback very, very short survey for us, so we improve our presentation style, content what have you we really, would value if you would be willing to fill that out we would appreciate it.   So that's being passed around, but again, if you want to have it in a Word version we have the contact information at the end of the presentation.

And I can email it to you.

Okay.

>> AUDIENCE MEMBER:  Can I ask a question, what state was the last one the Lane one?

>> LINDSY WEINSTOCK:  Oregon.

>> AUDIENCE MEMBER:  Question.

On the complaint prong, can you tell me a little bit more about how it works?

At least I filed in the EEOC that's for the most part useless.

I don't know what your process is internally.   Can you speak more about that?

>> LINDSY WEINSTOCK:  Yes.   Absolutely.

So I mean, complaint complaints do for employment related matters do and should initially go through the EEOC.   But, our web site does have you know information about that, so it asks you generally what your complaint would be related to and, has you click on employment and it might bring you to the EEOC system.

If it's not related to employment, then generally, basically you have a free form that you fill out yourself.

You fill out your personal information.

How we can contact you.

You basically write yourself the substance of your complaint, can be as short or long as you want I've seen ones are a sentence long and I have seen ones that are ‑‑ very lengthy.

But we have a unit at DRS that is responsible for initial intake of those complaints.

And for assignment of those complaints depending upon their substance area.   And so, you know, they know what you know, attorneys generally do what supervisors have I guess jurisdiction over if you want to call it, if there's a Olmstead complaint it may go to an Olmstead attorney, every single complaint is reviewed every single complaint is responded to, that's how it works.

>> AUDIENCE MEMBER:  Do you have some Olmstead cases you're working on that have criminal justice mental health SMI targeted population?  I know that's been in some of your consent decrees.

>> JENNIFER BRONSON:  The ones that were currently enforcing are consent decree in North Carolina, which is an SMI case.

And the New York population is also serious mental illness population.

>> AUDIENCE MEMBER:  Is it a focus not people in ‑‑

>> JENNIFER BRONSON:  Those do not have a criminal justice component.   We can't, we don't confirm or deny current investigations.

But, you know.

>> AUDIENCE MEMBER:  In some of your consent decrees Baltimore I think has it in there, that's your special litigation group.

>> JENNIFER BRONSON:  Great.

>> AUDIENCE MEMBER:  What about Delaware, isn't that?

>> JENNIFER BRONSON:  I don't know.   That's before my time, I'm sorry.

>> LINDSY WEINSTOCK:  United States versus Mississippi again that's sort of overlap because some of the allegations do deal with people's cycling through jails as a stopgap towards or you know, temporary placement before institutionalization in the State hospital the commitment process, is being conduit for people to enter the State hospital, through the criminal justice system and through the mental health system mainly state hospitals because there is a real wealth of community based services as a result people are entering and existing constantly the criminal justice system there are allegations related to that.

I don't think I mean we don't have any you know, open cases I believe that are on behalf of the people who are currently in jail unless they're part of the population that is covered by.

>> AUDIENCE MEMBER:  I'm guessing I'm talking about you can you explain you don't have to talk about an existing investigation but what is the legal theory that you would use to target you know to ‑‑ who would you bring the action against if you were looking at a targeting a population of people that were cycling I would say in and out of the ER, well also considered a jail system, in a city or a county or something like that.

>> JENNIFER BRONSON:  There was a talk yesterday about using Olmstead in the criminal justice context and they talked about the guidance that had been put out by the DOJ helping them along with those cases and relying on Title II for the public entity at issue.

So ‑‑

>> LINDSY WEINSTOCK:  Just to add also I think I mean again this is sort of a hypothetical, but I think personally it would depend upon the population what the needs are.

And where the barriers are in the community based service system what is leading to that entry you know what is leading to that interaction with the criminal justice system?

Again you have to look at what the community based services are, that could be made more robust that would help people a void any kind of institutionalization whether it is you know, um, jail or bless you ‑‑ whether it is getting placed in a nursing facility or state hospital there are common issues there.

That you could use those sort of traditional approaches to figure out both liability and relief, as Jen mentioned Title II, is broad, everything the State does, as the Supreme Court said.   So, you know, if you can identify services that are being provided that are forcing people in such a way it is forcing people to segregate in settings, I would assume that is your startling point.

>> AUDIENCE MEMBER:  I wanted to ask about the settlement implementation in I guess in North Carolina just because in U.S. versus knock it's been so slow and difficult it looks from the numbers that you showed that, North Carolina people have been able to move to the community much more quickly.

Or at least in higher numbers and so I was curious about sort of how that has been playing out in North Carolina.   As opposed to in New York.

>> JENNIFER BRONSON:  I think both states have challenges.

I think that something North Carolina has focused on that I would assume is helpful is the housing supply.   They have really created, worked with their housing agency in creating programs that encourage the development of housing, subsidization but in New York there's a struggle with the amount that ‑‑ the members transitioning have to apply towards rent and what rented actually costs.   So I think that's one area of difference.

I also think that the North Carolina agreement does not have as complex of a lead up process in terms of the assessment, referral to housing contractor.   It is a more streamlined process.   I'm not sure that they even have that assessment component.

>> AUDIENCE MEMBER:  Thanks.

>> AUDIENCE MEMBER:  I have a question about the employment settlements.

>> LINDSY WEINSTOCK:  I hope I can answer it.

[laughter]

>> AUDIENCE MEMBER:  It's been a great update it's awesome actually.   The question is, do you know the proportionality of the those in self‑employment entrepreneurship, created their way, versus those finding placement in existing businesses, have you evaluating what kind of employers are making for successful placements under the decree versus which ones have not, we have not been able to engage certain agrees.

>> LINDSY WEINSTOCK:  You know, um, I don't have numbers on that.

Which is not to say they don't exist.

So I will ‑‑ I will refer you to Victoria Thomas who you know.

[laughter]

Who knows the numbers better than I do.   Are there employers have been particularly types of employers?  I would say no.

I think, as a result of ‑‑ as a result of the individualization that the services and individualization of the career development planning and the process of helping people transition to competitive integrated employment it has been a focus on preference and skill and making sure that the connections are made with the employers that are identified as ‑‑ where people want to work and ‑‑ um, rather than you know saying that there's a particular type of business or type of employer that's been more successful than others I think it really depends on the ability to make a relationship and make a place that is successful for the person rather than seeing it in a broad terms in that area.

>> AUDIENCE MEMBER:  Okay.

>> AUDIENCE MEMBER:  I was wondering about the U.S. versus Florida with the Title II enforcement question, a lot of those enforcement ones have been built off prior schemes I was wondering what is the impact of that potentially on other civil rights laws?

>> LINDSY WEINSTOCK:  That's a huge question and Florida actually is surprised me although, maybe it shouldn't been they argued this before, did argue that actually this means the United States doesn't have the authority to enforce either the rehabilitation actor title VI.

[laughter]

Which doesn't mean we can't file enforcement lawsuits those would be based upon a contract theory rather than on the statutes themselves.

So practically I don't know there would be a difference for United States in those statutes but that's what they argued.

I think it made it easier to respond when, you know, because there is this Supreme Court case of Lawrence versus Gorman tends to be ‑‑ we'll see.   But, it did hold that Title II of the ADA uses the same language as the Rehabilitation Act because Congress wanted it to be interpreted in the same exact way as the Rehabilitation Act regardless of the justification.   That case held that punitive damages are not available under Title II because they would not be available under the rehabilitation act.

And regardless of the fact that you know there were different justifications for that don't exist, because basically, under the rehabilitation act you can't consider a state to have consented or agreed to by virtue of receiving Federal funds subject itself to punitive damages you cannot use that justification in Title II cases it doesn't have a Federal funding element in the ADA it is not required to subject people to requirements of Title II yet still punitive damages are not allowed under the ADA they're not allowed there are the rehabilitation act that says Congress uses the same language as the other statute it wanted to be, want the to be applied and interpreted in the same way.   So here, in this case, we're saying, they use the same exact language of the rehabilitation act, because they wanted the same procedures remedies and rights as in the rehabilitation act doesn't matter whether the rehabilitation act causes of action are based upon contractor not.   It's irrelevant.

So that is you know,.

>> AUDIENCE MEMBER:  Really arguing that Congress doesn't have the power, constitutionally to do that, to subjected the states to the Federal intervention?  I mean so that, it sort of goes beyond the ultimate argument is that you know, leave the states alone?

>> LINDSY WEINSTOCK:  That's their argument I don't know they thought it was constitution tally possibility for Congress to do I think they did argue that ‑‑ it was required to be a clear statement because of the Federalism concerns or Federalism issues.   But you know we argued in our brief, these are not actually Federalism issues.

[laughter]

Federalism is, implied where you have a private cause of action.   We have private individuals suing a state.   It's not where the Federal government sues a state to you know it's not about enforcement, who can sue to enforce requirements against the State.

Clearly, Title II does have a clear statement, of the intent to apply to, apply heavy burdens to states you can't discriminate.   Right.   You can't discriminate.   The question who can enforce that obligation, already exists, already burdens Federalism if you want to put it that way is irrelevant to Federalism.

So I think they argue that you have to have a clear statement.   They want the Court to have a reason to say well, this statute is ambiguous so I'm going to because of these Federalism concerns I'm going to interpreted it, in a away, in more carefully or more narrowly, so they say this is why you should interpret it that way we say well those concerns are not what you say they are.

But also you don't, you don't need to think this is ambiguous because it is not.

>> AUDIENCE MEMBER:  This is fascinating because if I remember right, rightly, Florida in 2005 or 20006, attempted to privatize their vocational rehabilitation agency the whole thing.

And of course they wanted to keep their Federal money and they ended up I think, they lost part of their Federal money they decided they would deprivatize, what watch irony they're now saying, that the Federal government can't interview in a rehab act either.

>> LINDSY WEINSTOCK:  Yeah I mean, they do say, again they say we can sue Federal government to sue to enforce the government, if you have a Federal funding element there's essentially a contract to ‑‑ where the State, agrees to ‑‑ they agree to abide by the rehabilitation act provisions of nondiscrimination.   The United States can access the Courts to do that, if they were completely privatized you don't have the authority to enforce that, the Title II against the non‑Federally funded entity.

>> AUDIENCE MEMBER:  They didn't even care that much of about the money, until they were in risk of losing it all, then they decided it was a lot going on.

>> LINDSY WEINSTOCK:  One point they did make that you know I thought that the brief addressed pretty well was, oh, these are you know the Federal government is coming in litigating these cases because they disagree with the health care policy this is a health policy disagreement.   Let the states enact their policy, we responded to the brief again, reply brief this was filed, March 2018 that this is not a policy, this agreement in this was a Federal civil rights statute.   You have to comply with it.

You know, I mean, you know, so trying to talking about reframing like we were yesterday, this is sort of.

[laughter]

 ‑‑ this sort of I agree with you that you should be allowed to do health policy you have to do within the Federal law.   That's limiting those policy making efforts.   You can't discriminate in your enactment.   So ‑‑

>> JENNIFER BRONSON:  I think we're out two minutes over.

I think we ended at 11, Lindsey and I are here.   So thank you.

[applause]

Thank you for attending.

Thank you very much for coming.

[Session concluded]
